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PREFACE. 



This volume was undertaken and prepared in the belief that, 
since tbe abolition of the Circuit Court, which had the exclu- 
sive jurisdiction of all Probate proceedings, and the transfer of 
such jurisdiction to the District Court, as reorganized under 
chapter 134, of the laws of 1886, a new and practical work on 
Probate Practice, specially adapted to the new jurisdiction, 
and the law as now in force, accompanied with suitable forms 
and instructions, for this branch of practice, would be found 
helpful to the practitioner and officers of the court. To that 

end it is respectfully submitted. 

W. E. M. 
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CHAPTER I. 



RULES FOR CONSTRUING STATUTES-DEFINITIONS. 
Section 45 of the Code furnishes rules for the construction of 
certain words and phrases occurring in the statutes; many of 
them are of importance in their application to our probate stat- 
utes. They are as follows: 

1. The repeal of a statute does not revive a statute pre- 
viovsly repealed, nor effect any right which has accrued, any 
duty imposed, any penalty incurred, or any proceeding com- 
menced, under or by virtue of the statute repealed; 

2. Words and phrases shall be construed according to the 
context and the approved usage of the language; but technical . 
words and phrase*, and such others as may have acquired a pecu- 
liar and appropriate meaning in law, shall be construed according 
to such meaning:; 

3. Number, gender. — Words importing the singular num- 
ber may be extended to several persons or things, and words 
importing the plural number may be applied to one parson or 
thing, and words importing the masculine gender only may be 
extended to the females; 

4. Joint authority. — Words giving a joint authority to 
three or more public officers or other persons, shall be construed 
as giving such authority to a majority of them, unless it be 
otherwise expressed in the act giving the authority; 

5. The words "highway" and "road" include public 
bridges and may be held equivalent to the words u county way," 
a county road," "common road," and " state road;" 

6. The words " insane person " include idiots, lunatics, dis- 
tracted persons, and persons of unsound mind; 

7. The word u issue " as applied to descent of estates, includes 
all lawful lineal descendents; 

8. The word " land " and the phrases a real estate " and 
" real property " include lands, tenements, hereditaments, and 
all rights thereto and interests therein, equitable as well as legal; 
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9. The words u personal property " include money, goods, 
chattels, evidences of debt, and things in action; 

10. The word " property " includes personal and real prop- 
erty; 

11. The word " month " means a calendar month, and the 
word " year," the abbreviation " A. D ? ," are equivalent to the 
expression "year of our Lord;" 

12. The word 4i oath " includes affirmation in all cases where 
an affirmation may be substituted for an oath, and in like cases 
the word " swear" includes "affirm;" 

13. The word " person " may be extended to bodies corpo- 
rate; 

14. Where the seal of a court or public office or officer 
may be required to be affixed to any paper the word " seal " shall 
include an impression upon the paper alone as well as upon wax 
or a wafer affixed thereto; 

15. The word u state/ 1 when applied to the different parts 
of the United States, includes the District of Columbia and the 
territories, and the words " United States " may include the said 
district and territories; 

16. The word u town v may include cities as well as incor- 
porated villages; 

17. The word " will " includes codicils; 

18. The word " written" and "in writing" may include 
printing, engraving, or any other mode of representing words 
and letters, excepting those cases where the written signature or 
mark of any person is required; 

19. The term " sheriff" may extend to any person perform- 
ing the duties of the sheriff, either generally or in special cases; 

20. The word "deed " is applied to an instrument conveying 
lands, but does not imply a sealed instrument; and the words 
44 bond " and kl indenture " do not necessarily imply a seal, and 
the word " undertaking " means a promise or security in any 
form; 

21. The term 4 * executor " includes administrator where the 
subject matter applies to an administrator; 

22. The Roman numerals and Arabic figures, are to 
be taken as a part of the English language; 

23. In computing time, the first day shall be excluded and 
the last included, unless the last falls on Sunday, in which case 
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the time prescribed shall be extended so as to include the whole 
of the following Monday; 

24. Degrees of consanguinity and affinity, shall be 
computed according to the civil law; 

25. The word "clerk" means the clerk of the court in 
which the action or proceeding is brought or is pending, and the 
words " clerk's office " mean his office. 

Subdivision 19, above, does not authorize any person other than the 
sheriff, to serve notices or sell property on execution, but other 
sections of the Code authorize private persons to serve notices and 
subpobnas. Such persons, however, are not entitled to charge fees for 
making such service. Conway v. The M. & G. M. R'y Co., 43 Iowa, 32. 

A seal is not essential to the validity of a conveyance in this State* 
Pearson v. Armstrong, 1 Iowa, 282; Sinnus v. Harvey, 19 Id., 273; 
Sevitzer v. Knapps, 10 Id., 72. 

Under sub-division 8, language denoting the plural number, 
applies equally to the singular. The State v. Thomas, 53 Iowa, 220. 

Where under a parol purchase pf real property the purchaser erects 
improvements thereon, he thereby acquires an equitable interest in 
the land, which interest, under the statute, is a mortgable one. 
White v. Butt, 32 Iowa, 335. 

Under sub-division 10 the word " property," both personal and real 
property, are included, it was therefore, held that in an action for 
divorce and alimony, all the property of the parties, both real and 
personal, and whether the interest be legal or equitable, may be 
reached by order of the court. Jolly v. Jolly, 1 Iowa, 8. 

By sub-division 13 the word "person" may include corporations. 
Deliver v. Plymouth County Agricultural Society, 57 Iowa, 484. 

According to sub-division 23, when the statute does not require a 
specified number of " clear days " notice, the method of computing 
time is to exclude the first and include the last day. Bonney v. 
Cocke, 61 Iowa, 304. 

DEFINITIONS. 

Administration is the management of the estate of an 
intestate, or of a testator who has no executor, 2 Blackstone 
Com., 494. The term is applied broadly to denote the manage-* 
ment of an estate by an executor, and also the management of 
estates of minors, lunatics, etc.; in those cases also where 
trustees have been appointed by authority of law to take charge 
of such estates in place of the legal owners, 1 Bonv. L. Die, 83. 

Administration, Gum testamento annexo, that which is 
granted where no executor is named in the will, or where the 
one named dies, or is incompetent or unwilling to act. Such an 
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administrator must follow the statute rules of distribution, 
except when otherwise directed by the will. Id. 

Administration, de bonis non, that which is granted when 
the first administrator dies before having fully administered. 
The person so appointed has generally the same powers as a 
common administrator. Bacon's Abr. Executor. 

Administration, de bonis non cum testamento annepo, that 
r/hich is granted when an executor dies, leaving part of the 
estate unad ministered, 1 Bouv. L. Die, 84. 

Administrator. — A person appointed to manage and dis- 
tribute the estate of an intestate, or a testator who has no 
executor. Id., 85. 

Administrator, de son tort., a person who, not being regu- 
larly appointed administrator, inter-meddles with the property of 
the deceased, and thereby becomes responsible to the regular 
administrator for the value of the property taken or received by 
him, and for all damages caused by his wrongful acts to the 
estate of the deceased. Code, § 2484. 

The term "Executor," under the Code, includes " Administrator. M 
Cede, Sec. 45, Sub. 21, p. 21. 

Executor. — The person appointed by a testator in his last 
will and testament to dispose of his estate according to the pro- 
visions of the will, or where no executor is named in the will, 
or the one named fails to act, the person appointed by the court 
to execute the will. Burr, Law Die, 455. Code, § 2332. 



CHAPTER II. 



PROBATE JURISDICTION. 

Jurisdiction. — Section 2312 of the Code of 1873 provided 
that the " circuit court of each county shall have original and 
exclusive jurisdiction of the probate of wills, and the appoint- 
ment of such executors, administrators or trustees, as may be 
required to carry the same into effect; of the settlement of the 
estates of deceased persons, and of the persons and estates of 
minors, insane persons and others requiring guardianship, includ- 
ing applications for the sale of real property belonging to any 
such estates, except as prescribed in chapters one and three of 
title fifteen." The exceptions here referred to relate to the sub- 
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jects of Marriage, and Divorce, and Annulling Marriages, and 
Alimony. / 

By chapter 134 of the laws of 1886, the circuit court is abol- 
ished and all probate jurisdiction is conferred upon the district 
court. Code, p. 43. 

The provisions of that act relating to the jurisdiction of mat- 
ters in probate are as follows : 

" Sec. 7. Jurisdiction of district court exclusive.— The 
distrcit court when organized and constituted as contemplated 
in this chapter shall have original and exclusive jurisdiction of 
all actions, proceedings and remedies, both civil and criminal, 
except in cases where exclusive or concurrent jurisdiction is or 
may hereafter be conferred upon some other court or tribunal 
by the constitution and laws of the state, and shall have and 
exercise all the powers usually possessed and exercised by courts 
of record." 

"Sec. 8. All the rights, duties, powers and jurisdic- 
tion now by the law belonging to, or vested in, or exercised by 
the circuit court shall upon and after the first day of January, 
1887, be transferred to, conferred upon, and exercised by, the 
district court; and all causes, proceedings of every kind pending 
or undetermined in the circuit court at said date shall stand for 
trial or other disposition in the district court as if originally 
brought therein." 

u Sec. 9. When jurisdiction attaches.— Upon the aboli- 
tion of the circuit' court, as in this act provided, the district 
court shall succeed to, and exercise full authority and jurisdic- 
tion over the records of the cin-uit court, and may enforce all 
judgments, decrees and orders thereof in the same manner and 
to the same extent, as it may exercise like jurisdiction and 
authority over its own records, and for the purpose of the issu- 
ance of process, and of any and all other acts necessary to the 
due and efficient enforcement of orders, judgments and decrees 
of the circuit court, the records thereof shall be deemed the rec- 
ords of the district court. Transcripts and process from the 
judgments, decrees and records of the circuit court shall be 
issued by the clerk of the district court, and under the seal of 
his office." . . . 

The effect of this legislation, clearly is, that wherever the 
statutes conferred powers and jurisdiction upon the circuit court 
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they must now read as if the words u district court " had been 
substituted for u circuit court ;" all the authority of the latter 
being Tested in the former. 

The powers of clerk. — The thirteenth section of the act also 
provides that, " On and after the first day of January, 1887, the 
clerk of the district court shall hare and exercise within his 
county all the powers and jurisdiction of the court and of the 
judge thereof in the following matters : 

First, The appointment, when not contested, of resident 
administrators, executors, and guardians of minors, and the 
approval of any and all bonds given by admin irtrators, executors* 
trustees and quardians, in the discharge of their several trusts." 

Second, The examination and approval of all interme- 
diate or interlocutory accounts or reports of administrators, 
executors and guardians, but such approval may be disaffirmed 
or set aside by the court within the time and manner as now 
provided by law ; 

Third, The making of all necessary orders in relation 
to the personal effects of a deceased person as contemplated in 
section 2386 of the Code, where no objection is filed, and to do 
and perform all other acts which are now required by law of 
clerks of the circuit court and not inconsistent with the proviso- 
ions of this act. 

Sec. 14. Review of orders. — (Provides) " that any person 

deeming himself aggrieved by any order made or entered by the 

clerk, under the powers herein conferred in the last preceding 

section, may have the same reviewed in court at the next term 

thereafter, upon motion, and upon such notice as the court may 

prescribe. Upon the filing of such motion the clerk shall place 

the cause or proceeding upon the docket without additional 

docket fee and the matter shall stand for hearing or trial de 

novo in open court." 

Ho. 1. 

Motion for Review. 

In e™ SISTdSJS } ***» ** ™~ * *<**• 

The undersigned respectfully states that he is interested in the 
estate of of which is the adminis- 
trator, that he is a creditor of said estate to the amonnt of 

dollars, that said administrator, on the .... day of 

18.... filed in the office of the clerk of this court his first 
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annual account, which was approved by s^id clerk and an order 
of approval then entered by him, that there are errors in said 
account so filed and approved, to the prejudice of the creditors of 
said estate, consisting in (here specify the errors, or state any other 
objection to the order of approval that may exist) your petition* 
er therefore prays that the court will review said order and set 
the same aside. 
Dated this .... day of A. D., 18. . 



Ho 2. 

Verification. 

State op Iowa, 

CouKtfr. 

1, , being duly sworn depose and say that I 

have read (or heard read) the foregoing application, and that the 
statements therein made are true, as I believe. 



JSS. 



Subscribed and sworn to by the said , before me 

this .... day of 18 . . 

, Clerk, etd. 

Upon the filing of this motion the Clerk will place the pro- 
ceeding upon the docket, and the court will order such notice to 
be given to the administrator or executor as may be deemed 
proper. 

Sec. 15 of the same chapter provides that * fc the records, orders 
and judgments made and entered by the clerk as herein before 
provided and not reversed, set aside or modified by the court, 
shall stand and be of the same force, validity and effect, and 
shall be entitled to the same faith and credit as if made by the 
6ourt or by the judge thereof." 

Whether these acts of the clerk shall be valid and of force 
and effect without the records thereof being first read, and ap* 
proved by the couft as was required of the acts of clerk of Cir- 
cuit court by code 2816 of code see post, page, — »•, querie. 

It was held under the Code that the Circuit Court, as a court of pro- 
bate; had power to appoint an administrator, even in a county where 
there was no property of the decedent beyond an interest in an action 
at law, and its adjudication was not open to be attacked collaterally. 
Murphy, Niel <§ Co. v. Creightoti 45 Iowa, 179. But see Christy v. Vest, 
86 Jd, 285. 

It was also held under the Code that, section 2312 conferring upon 
the Circuit Court exclusive jurisdiction of the probate of wills, etc., 
did not deprive the District Court of jurisdiction of an original action 
to set aside a will, Leighton v. Orr 44 Iowa 679, Maples v. Mar oh 49 Id , 
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S81. Since, however, the Circuit Court has been abolished, and the 
whole jusirdiction devolved upon the District Court, there can n> 
longer remain any question of conflicting jurisdiction. 

An order of Court, discharging an administrator, does not amount 
to an adjudication that an heir of the intestate, whom the adminis- 
trator reported, that he was unable to find, is in fact dead, nor will it 
estop such heir or his creditors from claiming his distributive share 
of the estate. Crosby v. Calhoun, 45 Iowa, 557. 

Upon the probate of a wilJ, a jury trial cannot be demanded as a 
matter of right, and where such trial ts granted, it will not be error 
to set aside the finding of the jury. Gilruth v. Gilruth, 40 Iowa, 346. 
Now by statute a jury trial is given. Code, § 2*40. 

The District Court had original jurisdiction of actions for breach of 
administrator's bonds prior to the abolition of the Circuit Court 
Wheelhouse v. Bryant, 13 Iowa, 160; Jenkins t>. Shields, 36 Id., 526. 
So, also, the statute that conferred jurisdiction on the Circuit Court 
in respect to claims against estates of deceased persons did not oust 
the general equity jurisdiction of the District Court. Harlinv. Steven- 
son, 30 Id., 371. 

An action to. set aside a will is, and always has been held to be an 
action at law, in which either party has a right to a jury trial. 
heighten v. Orr, 44 Iowa, 678. Compare this case with Gilruth v. Gil- 
ruth, 40 Id., 346. 

The admission of a will to probate is not conclusive on the parties 
adversely interested, and an appeal may be taken, or an original ac- 
tion may be brought to set aside the will, heighten v. Orr, supra. 

Sec. 2813. (As amended by Ch. 144, Laws 1886.)— The 
•ourt shall always be open for the transaction of probate busi- 
ness; but the hearing of any matter requiring notice shall be 
had only in term Wrae, or at such time and place as the Judge 
may appoint, and in case there is no contest, such hearing may 
be had at any place within the judicial district to which belongs 
the coanty in which the business is pending. 

Sec. 2314. When the judge fixes a time and place of 
hearing, as contemplated in the preceding section, he shall 
determine what notice shall be given thereof, and no such hear- 
ing shall be had until proof is made of the giving of such 
notice. 

The statute confers upon the Judge of the Court in probate 
matters, the right to determine what notice shall be given of the 
hearing of any matter pending in that court in which notice is 
required. This includes the kind of notice and mode of service. It 
was accordingly held that where an administrator made an applica- 
tion to the court to sell real estate to pay debts, and the court ordered 
that a notice of the hearing should be served on the defendants (who 
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were non-residents of the State) by publication for two weeks in a 
newspaper, which was done accordingly, and due proof made thereof, 
the court thereby acquired jurisdiction of the person of the defend- 
ants. Casey v. Stewart, CO Iowa, 160. 

Section 13, of Chapter 134, of the Laws of 1886, covers the 
same subjects contained in Sec. 2315 of the Code, and the latter 
is probably repealed by Sec. 17 of that Chapter. 

Section 2316, of the Code, seems to be superseded by Section 
15 of said Chapter 134, and therefore repealed, except that Sec- 
tion 2316, of the Code, required that the acts of the clerk, made 
in vacation and entered of record, should, at the next term of 
court thereafter, be a read in open court and approved, set 
aside, or modified;" while the section of the new law is silent 
about the reading and approval of such records, and is, therefore, 
not inconsistent with this provision of the Code, and hence it 
seems, does not repeal it. The entries made by the clerk in 
vacation, therefore, should be read and approved in open court. 

Sec. 2317. Causes transferred to district court- 
Where the judge is a party, or connected by blood or affinity 
with any person so interested nearer than the fourth degree, or 
is personally interested in any probate matter, he shall order the 
same transferred to the district court, which shall have jurisdic- 
tion therein the same as the circuit court would otherwise have, 
. and its proceedings shall be entered on the records of the circuit 
court. 

Sec. 2318. Jurisdiction of court. — When a case is origi- 
nally within the jurisdiction of the courts of two or more 
counties, that court which first takes cognizance thereof by the 
commencement of proceedings, shall retain the same through- 
out. 

Sec. 2319. Same. — The court of the county in which a will 
is probated, or in which administration is granted, shall have 
jurisdiction co-extensive with the State in the settlement of the 
estate of the decedent and the sale and distribution of his real 
estate. 

Sec 2320. Process revoked. — Any process or authority 
emanating from the court in probate matters, may for good 
cause, be revoked and a new one issued. 

Sec. 2321. Bonds filed: approval of.— All bonds relat- 
ing to probate matters shall be filed in the office of the clerk of 
2 
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the circuit court, and shall not be deemed sufficient until 
examined by the clerk and his approval indorsed thereon. 
The following form of approval may be used: 

Ho. 3. 
Approval of Bond in Probate. 
The within bond filed, examined and approved this 



day of 18. 

Clerk of District Court. 

Section 2321, above, does not apply to the approval of bonds of 
guardians. Reno v. McCulley, 65 Iowa, 629. 

The order approving the acts and proceedings of the clerk in 
probate matters, in vacation, may be in the following form 

Ho. 4. 

Order of Approval. 

And now on this day of 18. ., it being 

the first (or other) day of the term 18. ., of this 

court, the foregoing record entries of the acts and doings of the 
clerk of this court during the vacation, since the last term of 
this court, pertaining to matters in probate, being duly read in 
open court, and the court being fully advised in the premises, 
the said acts and doings of said clerk are hereby approved and 
confirmed as the acts and proceedings of the court, (or disap- 
proved and annulled as the case may be). 

If any of the acts of the clerk are set aside by the court, the 
record should show the particular act so set aside, and it should 
be excepted in the general order of approval. 



CHAPTER III. 



EXECUTION OF WILLS- WHO MAY MAKE A WILL. 

Section 2322. Who may make. — Any person of full age 
and sound mind may dispose, by will, of all of his property 
except what is -sufficient to pay his debts, or what is allowed as 
a homestead, or otherwise given by law as privileged property to 
his wife and family. 

The republication of a will revoked by the subsequent birth of a 
child cannot be shown by parol. In the absence of statutory provis- 
ions the same formalities are necessary to the republication as were 
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required in the original publication. Carey v. Baughn, 36 Iowa, 540; 
Perjue v. Perjue, 4 Id., 520. 

Parol evidence is not admissible to supply an omission or cure a 
defect in a will, caused through oversight or mistake. Nor in any 
case to show the intention of the testator, except where there is a 
latent ambiguity arising, dehors the will, as to the person or subject 
matter, or to rebut a resulting trust. Fitzpatrick v. Fitzpatrick, 86 
Iowa, 674. 

The period of minority extends in males to the age of twenty-one 
years, and in females to that of eighteen years; but all minors attain 
their majority by marriage, Code, § 2237, which may lawfully take 
place at the ages of sixteen and fourteen respectively, Code, § 2186, 
but with this exception no male under twenty-one or female under 
eighteen years of age can make a valid will. 

Sec. 2323. Subsequent property. — Property to be subse- 
quently acquired, may be devised when the intention is clear and 
explicit. 

Sec. 2324. Verbal wills. — Personal property to the value 
of three hundred dollars may be bequeathed by a verbal will, if 
witnessed by two competent witnesses. 

A verbal will disposing of personal property exceeding three hun- 
dred dollars in value is of no validity even to the extent of that sum. 
Strieker v. Oldenbaugh, 39 Iowa, 653. 

A bequest of a promissory note of the nominal value of $400 will be 
held invalid in the absence of proof that its value did not exceed $300. 

It is necessary to the validity of a will bequeathing personal prop- 
erty exceeding three hundred dollars in value, that two witnesses 
should subscribe the same; and it is not valid unless thus subscribed, 
though the witnesses were present and can testify that it was signed 
by the testator. In the matter of the last will, etc., of Boyer Boy ens, 
* 23 Iowa, 354. 

It is not necessary that the witnesses by which a noncupative will 
is established should have been called upon by the testator to witness 
such will. Milligan et al. v. Leonard et al. 9 46 Iowa, 692. 

Where a decedent on his death bed several times expressed a desire 
that certain persons should have his property, it was held that the 
animus testandi would be presumed and his property disposed of in 
accordance with such desire to the extent which a noncupative will 
would be valid. Id. 

The fact that real and personal property in excess of three hundred 
dollars in value are included in a verbal will does not render it invalid 
in toto, but only for the excess over that sum. Id. Compare this 
case with Strieker v. Oldenbaugh, 39 Iowa, 653. 

Ever since the enactment of the Code of 1851, section 1277, re- 
enacted as section 2309 of the Revision of 1860, and again in section 
2:522 of the Code of 187.0, a testator in Iowa may dispose of his prop- 
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* 

erty by will, as he pleases, to the exclusion of an heir. Stennett v. 
Hall et al., 74 Iowa, 279. 

Sec. 2325. Soldier or mariner. — A soldier in actual ser- 
vice, or a mariner at sea may dispose of all his personal estate by 
a will so made and witnessed. 

Sec. 2326. In writing* — AH other wills, to be valid, must 
be in writing witnessed by two competent witnesses and signed 
by the testator, or by some person in his presence and by his 
express direction. 

Agreeably to the foregoing provisions of the statute, the person 
making a will must be of full age, which means the age of majority 
in a male twenty-one years and in a female eighteen years, or prior to 
that age if lawfully married. The testator must be of »ound mind in 
order to make a valid will. It is a common belief with the people 
that a person cannot bequeath his property to whom he pleases, but 
must make provision for his children, at least to some extent; but 
with the exceptions of the provisions of the law in behalf of the 
widow and support of the children, a man may dispose of his property 
by will as he sees fit, without bequeathing any to his children. 

There is, however, one class of bequests to which the statute has 
fixed a limit. Section 1101 of the Code provides that no person leav- 
ing a wife, child, or parent shall devise or bequeath to a corporation, 
not for pecuniary profit, more than one-fourth of hid estate after the 
payment of his debts, and that such devise shall be valid only to the 
extent or such one-fourth. 

Wills may be written, or oral, or noncupative. Sections 2324 and 
2325 provide when oral wills may be made and be valid. 

In all other cases a will must be in writing, signed by the testator 
and witnessed by two competent witnesses. Code, § 2326. 

It is not essential to the validity of a will that the character and 
purpose of the instrument should be stated to the witnesses by the. 
testator. The statute requires the instrument to be " witnessed/' 
that is "to see the execution of the instrument, and subscribe it for 
the purpose of establishing its authenticity." And this may be done 
without any declaration of the testator, as to the character and pur- 
pose of the instrument, made to the witnesses. In the matter of the 
will of Rachel Hulse, 52 Iowa, G63. 

It is essential to the validity of a will bequeathing property exceed- 
ing in value the sum of three hundred dollars, that two witnesses 
should subscribe the will: and *t is not sufficient or valid unless thus 
subscribed, even though the witnesses were present and can testify 
that it was signed by the testator. In matter of last will, etc., vj 
Boyer Boyens, 23 Iowa, 534. 

A will, in order to pass the title to land situated in this state, must 
have been executed and witnessed as required by the laws of this 
state. Lynch v. Miller et al. t 54 Iowa, 510 
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It is not practicable to give forms of wills which would, without 
modification, meet every case that may arise, hence, but two general 
form are here given, which can be used with such modifications as each 
particular case may require. 

No. 5. 

Form of Will. 

I, John Doe, of Polk County, State, of Iowa, being of full 
age and sound mind, and disposing memory, do hereby make 
and execute this, my last Will and Testament, hereby revoking 
all former wills made by me: Firsts I give and bequeath to my 
beloved wife, Rachel Doe, all of my estate, both r^al and per- 
sonal, of which I shall die seized or posses-ed, or to, or in which 
I shall have, at my death, any right or interest, together with 
all money and choses in action belonging to me, or in which I 
have any interest, (or whatever disposition the testator wishes to 
make). Second, I hereby nominate and appoint Richard White 
executor of this, my last Will and Testament. 

Executed, at Iowa, this of 

18.. John Doe, 1'estator. 

No. 6. 

The foregoing instrument on the date above written, was 

subscribed by John Doe, of County, Iowa, as and 

for his last Will and Testament, in our presence, and at his 
request we then subscribed the same as witnesses thereto, in his 

presence and in presence of each other this day of 

18.. 

Henry Smith, 
James Brown. 
No. 7. 

Another form of Will. 

Know ye, that I of full age and of 

sound mind and disposing memory, do hereby make, execute and 
publish this, my last Will and Testament, revoking and annull- 
ing any and all former wills made or executed by me; 

First, I give and bequeath to ray beloved wife , 

the homestead upon which we now reside described, as follows, 
(here give description as in conveyance), as her portion in fee 
simple. I also give and bequeath to my said wife all and singu- 
lar of my household furniture, fixtures and property of every 
kind in and upon said homestead premises at the time of my 
decease, and the sum of Two Thousand Dollars in cash paid to 
• her by my executor, as soon after my death as practicable. These 
I equests are hereby made by me to my said wife as in lieu of 
her legal interest, or dower in my estate, and her acceptance of 
these bequests, or any of them, shall bar her from claiming any 
further Or other interest in my estate. 
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Second, I give and bequeath to my son Charles 

my farm, ' k Fair View," in township 

county, Iowa, described as follows, (here describe as in a deed 
of conveyance), to have and to hold the same in fee simple. 

Third, 1 give and bequeath unto my other son, Samuel 

, all the residue of my real and personal property 

not heretofore disposed, to have and to hold the same absolutely, 
after the payment of all my just debts from the said residue of 
my estate. 

1 hereby nominate and appoint executor 

of this, my last Will and Testament, under the regulation and 
direction of the proper court. 

Executed as and for my last Will and Testament at 

in the county of , Iowa, this day of 

18.. , Testator. 

The above instrument, on the date therein written, was sub- 
scribed by as and for his last Will and Testa- 
ment in our presence, and at his request we have subscribed 
the same as witnesses thereto in his presence and in presence of 

each other this. . . . day of , 18. . 

Henry Smith, 
James Brown. 

Sec. 2327. Witness. — No subscribing witness to any will 
can derive any benefit therefrom, unless there be two disinter- 
ested and competent witnesses to the same. 

The fact that th8 husband is a legatee under a will does not render 
his wife incompetent as a subscribing witness to such will. Hawkins 
v. Hawkins, 54 Iowa, 443. 

Sec. 2328. Same. — But, if, without a will, he would be en- 
titled to any portion oiKfie testator's estate, he may still receive 
such portion to the extent in value of the amount devised. 

Sec. 2329. Revocation. — Wills can be revoked, in whole 
or in part, only by being canceled or destroyed by the act or 
direction of the testator with the intention of so revoking them, 
or by the execution of subsequent wills. 

Where a testator undertakes to dispose by will of both real and per- 
sonal estate, and he subsequently conveys the real estate by deed, it 
will not, in general, work a revocation of the will as to the personal 
property owned by the testator at the time of his decease. Warren 
v. Taylor, 56 Iowa, 182. 

The birth of an illegitimate child, after the execution of a will by 
the father, will have the effect to revoke the will, the same as the 
birth of a legitimate child. Milburn v. Milburn, 60 Iowa, 411. 

Sec. 2330. Cancellation : how done.— When done by can- 
cellation, the revocation must be witnessed in the same manner 
as the making of a new will. 
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The cancellation of the signature to a will, made by drawing a scroll 
through it in such manner as not to render it illegible but was not 
witnessed in such manner as the making of a new will, as required 
by this section, held not to constitute a revocation of the will. Gay 
v. Gay, 60 Iowa, 415. 

When a person, after having made his will, desires to revoke it, 
he may do so, by cancelling or destroying it, by his own act, 
or having it destroyed by his own direction. When the revoca- 
tion is done by cancellation it may be in the following or equiv- 
alent form: 

Ho. 8. 

Cancellation of Will. 

I,. .... . . of the county of ." State of Iowa, of 

sound mind and disposing memory, upon due reconsideration of 
the provisions of my last will and testament, as above executed 
and witnessed, do hereby revoke and cancel the same, as to (here 
state the particular parts revoked, if any part is revoked.) 

Dated this.... day of ...18.. 

(Signature of Testator.) 

This revocation may be written upon the original will, or in a 
separate writing referring particularly to the will so as to iden- 
tify it, and be signed and witnessed in the same manner as a 
new will. 

If the testator wishes to make any addition to his will, he can 
do so by a codicil or addition made to the will, or an alteration 
of the will may be made by codicil, properly signed and wit- 
nessed; or the testator in his life time may execute an entire new 
will with new provisions and revoking the former will. 

Sec. 2331. Deposit of.— Wills, duly sealed up and indorsed 
may be deposited with the clerk of the court, who shall file and 
preserve the same until the death of the testator, unless he sooner 
demand them. 

Sec. 2332. Executors. — If no executors are named in the 
will, one or more may be appointed to carry it into effect. 

Where the testator has named an executor in his will, the court has 
no power to appoint an administrator to precede such executor in the 
settlement of the estate. Pickering v. Wetting, 47 Iowa, 242. 

Sec. 2333. If no executors are named therein, or if the 
executors named fail to qualify and act, it shall be retained until 
an executor is appointed and qualified in the manner herein pre- 
scribed. 
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CHAPTER IY. 



POSTHUMUS CHILDREN- DEVISEE. 

Section 2334. Posthumus Children .— Posthumus children 
unprovided for by the father's will, shall inherit the same inter- 
est as though no will had been made. 

The birth of a child to a testator, subsequent to the making of his 
will and before his death, will alone operate as an implied revocation 
of the will. McCullum v. McKinzie, 20 Iowa, 510; Carey v. Baughn 
36 Id., 540. 

Where a testator having two children, bequeathed his entire prop- 
erty to his wife, and subsequently two other children were born to 
him, it was held that the will was presumptively revoked. Negus v. 
Negus et. al., 49 Iowa, 487. To the same effect is Fallm v. Chidester. 
Id., 588. 

The probate of a will establishes its execution and renders it ad- 
missible in evidence but does not determine the title of property 
claimed under it. Id. 

Sec. 2335. Allowance to. — The amount thus allowed to a 
posthumous child, as well as that of any other claim which it 
becomes necossary to satisfy in disregard of or in opposition to 
the contemplation of the will, must be taken ratably from the 
interests of heirs, devisees and legatees. 

Sec. 2336. "Devisee": meaning of.— The word "devisee'* 
as used in this title, shall, when applicable, be construed to em- 
brace "legatees," and the word "devised" shall, in like cases, be 
understood as comprising the force of the word "bequeathed." 

Sec. 2337. Devisee: children of inherit— If a devisee 
die before the testator, his heirs shall inherit the amount so de- 
vised to him unless from the terms of the will a contrary intent 
is manifest. 

The widow of a deceased husband will not inherit from the child 
who died before the death of the husband. Will of Qmtao Overdieck* 
50 Iowa, 244. 

Where a devisee dies before the testator, leaving a widow and a 
brother, the brother is, but the widow is not, an heir of the devisee, 
under this section. Blackman v. Wadswort, 63 Iowa, 80. 
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CHAPTER Y. 



PROBATE OF WILLS. 

Section 2338. To file will. — Any person having the custody 
of a will, shall, as soon as he is informed of the death of the 
testator, file the same with the clerk, who shall open and read 
the same. 

Sec. 2339. Penalty for refusal.— If any person having 
the custody of a will fail to produce the same as required by 
the preceding section after receiving a reasonable notice so to 
do, the court may commit him to jail until he produce the same; 
and he shall be liable for all damages occasioned by his failure 
to produce such will. 

Sec. 2340. Probate.— (As amended by ch. 11, 16 G. A.) After 
the will is produced and read, a day shall be fixed by the court 
or clerk for proving the same, which day shall be during a term 
of court, and may be postponed from time to time in the discre- 
tion of the court. [Whenever the proving of a will is contested 
either party shall be entitled to demand a jury and to the ver- 
dict of a jury on the issues involved.] 

This section (2340) requires that the issues on the probate of a will 
shall be submitted to a jury when either party demands it ; and the 
verdict in such case has the same effect as in ordinary actions at law. 
and should not be set aside for any less weighty reasons. Collins v. 
Brazzill, 63 Iowa, 432. 

Ho. 9. 

Proof of Death of Testator. 



State of Iowa, ) 
County, J 



I, James Clark, of County, Iowa, being duly 

sworn depose and say that I was personally acquainted with 
John Doe, of said county, in his lifetime, and that he died on 

the day of 18 . . , at his home in (state 

place), (or as the fact is), in said county. 

James Clark. 
Subscribed and sworn to by the said James Clark, before me 

this day of , 18 . . . 

(Signature of Officer.) 
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No. 10. 

Production and Filing of Will by Custodian. 

To the District Court, in and for County, Iowa : 

The undersigned states, that , late of said 

county, departed this life at his late residence in said county, on 

the day of » , 18. . ; that the undersigned is 

the widow of said deceased; that he left his last Will and Testa- 
ment in the custody of the undersigned, which she presents 
herewith, and asks that it may be filed, opened and read accord- 
ing to law, and proceedings instituted to the end that it may be 
duly admitted to probate and carried into execution. 

Dated this. . . . day of , 18 . . . 

, Widow, etc. 

No. 11. 

State of Iowa, ) 
County, j 

I, , who subscribed the foregoing statement 

on oath depose and state that I know the contents thereof, and 
that the same are true, as I verily believe. 



Subscribed and sworn to before me by the said 

this day of ,18... 

, Clerk. 

The custodian of a will must produce it for probate, upon 
notice from a private person. If he refuses to do so, a petition 
may be filed to compel compliance. 

Ho. IS. 

Petition for Production of Will. 

To the District Court, in and for County, Iowa. 

In the Matter of the will ) Tm t>„„i.„ 
of John Smith, Deceased. \ In probate - 

Your petitioner, Samuel Hill, respectfully showeth: 

That John Smith, late of County, Iowa, died on or 

about the day of 18 . . , leaving a large amount of 

property in the county. The said estate, real and personal, con- 
sisting of lands, crops, horses, cattle and other stock, grain, hay 
and farming utensils, (or whatever the property may he), is of 
the aggregate value of about ten thousand dollars. * That the 
deceased left the following heirs: (Here enumerate and name 
them, giving age and residence.) That said deceased left a will 
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which is now in the hands of .... , a son of the testa- 
tor, who refuses and neglects to present it for probate. That 
your petitioner is one of the heirs of said testator and a 
devise under the will as he verily believes; he therefore prays 

that the said may be cited by the court to be and 

appear before the court and bring in and produce said will for 
probate, ax, a time to be fixed by the court. 

Dated this day of A. D., 18. .. 

, Petitoner. 

No. 13. 

Verification. 

State of Iowa, ) QC 
County. \ 

I, , of lawful age, being duly sworn, depose 

and say, that I am the person who signed the foregoing petition, 
that I have read the same (or heard it read), and that the state- 
ments contained therein are true as I verily believe. 



Subscribed and sworn to by the said ,before me 

this day of 18 . . 

Clerk of Dist. Court, etc. 

No 14. 

Notice to Produce Will in Court. 

District Court in and for County, Iowa. 

State of Iowa, ) , Tm PwJ -„ 
Coukty. \ * I" Probate. 

To , of said County: 

Being informed that you have the custody of a writing pur- 
porting to be the last will and testament of 

late of County, Deceased, you are hereby required 

forthwith to produce and file the same in said court, in order 
that the same may be opened and read, and a time fixed for pro- 
bating the same according to law. Herein fail not at your 
peril. 

In witness whereof I have hereunto set my hand and affixed 
the seal of said court, this day of 18. . 

[ SEAL -] Clerk of said District Court. 

The notice should be served by the Sheriff, by reading and 
giving a copy thereof, for such length of time as the court or 
judge may prescribe. 
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No. 15. 

Citation to bring Will into Court. 
State of Iowa, ^^ J sg Jn DisMd CouH 

Whereas, complaint has been made by S.unual Hill, who claims 
to bi interested in the estate of John Smith, late ot* said county, 
deceased, that the last will and testament of said John Smith, is 

in the custody of , and that the same has not 

yet been admitted to probate, and we being willing that right 
should be done, do hereby cite and summon you to be and appear 

before our said court on the day of 18 . . , to be 

held at , and bring with you said will and testa- 
ment, to be examined on oath, upon the matter of said complain- 
ant. 

Given under my hand and the seal of said court, this day 

of A. D. 188... 

[seal.] Clerk, etc. 

After the will has been opened and read by the clerk, he must 
fix a day for proving the same, and make an entry on his record 
accordingly, which may be in the following form: (Code, 5, 
2341.) 

No. 16. 

Record of Entry of Time of Proving Will. 

In the Matter of the Last Will and ) 
Testament of John Doe, Deceased, f 

And now on this day of 188...., came 

and produced and filed in my office a 

paper purporting to be the last will and testament of 

, deceased, being satisfied that said is 

dead, I did then open and publicly read said will, and ordered that 

the day of 18.., being a day in the 18.. 

term of the District Court, in and for * County, Iowa, 

is hereby fixed and appointed for final proof and probate of said 

will and that notice of! the same be published in the 

, a newspaper published in , 

for weeks. Clerk. 

If the custodian of a will neglects or refuses to produce ^he 
same for probate, or conceals it with a view of suppressing it, 
a*y person having an interest in the estate may petition the 
court to compel its production. 
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Since the amendment of section 3340 of the Code by chapter eleven, 
of the laws of 1876, giving, the right to a jury trial in cases where the 
probate of a will is contested, the judgment in such cases is conclusive 
upon the parties. And in a case where plaintiffs appeared when the 
will was offered for probate, and made their contest, and had a full 
trial, with the right to a jury trial, which they waived, held, that 
they could not afterwards institute an original proceeding, and try 
again the identical question which had been adjudicated against them. 
Smith, et al„ v. James & Haverstovk, 74 Iowa, 462. 

Sec. 2341. Notice of hearing,— The clerk shall give no- 
tice of the time thus fixed by publishing a notice, signed by him- 
self and addressed to all whom it may concern, in a daily or 
weekly paper printed in the county where the will is filed, for 
three consecutive weeks, the last publication of which shall be 
at least ten days before the time fixed for such hearing; but the 
court in its discretion may prescribe a different kind of notice. 

Publication of the notice required by this section (2341) may be 
proved by the affidavit of any person who is in a situation to have 
personal knowledge of the fact. Farrell v. Leighten, et. al., 40 Iowa, 
174. 

Ho. 17. 

Notice of Probate of Will. 

District Court in and for Polk County. 

State of Iowa, ) 

Polk County, j * 

To all whom it may concern: 

Whereas, On the day of A. D., 18. .. a paper 

purporting to be the la^t will and testament of John Doe, late 
of said county, deceased, was filed in my office, and was by me 

opened and read ; and the day of 18 . . , appointed and 

fixed as the time when the same will come before the court, at 
the term thereof then to be held, for final proof and pro- 
bate, as the duly executed last will and testament of the said 
John Doe, deceased, at which time all persons interested may 
appear and show cause why the same should not be admitted to 
probate. 

Dated this. . . .day of 18. .. 

Clerk, etc. 

Proof of the publication of this notice may be made by the 
affidavit of the puplisher of the paper, or foreman in the news- 
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paper office or any person having knowledge of the fact, as 
follows: 

No. 18. 

Proof of Publication of Notice of Probate of Will. 

State of Iowa, ) ac 
County. ) 8S ' 

I, Jack Print, being duly sworn, depose and say that I am the 
publisher (or foreman as the case may be) of the a news- 
paper published weekly (or daily) in said county, and that the 
notice of which a copy as hereto annexed was printed in said 
paper three consecutive weeks, the first of which publications 

being on the day of 18. .. 

Publisher (or Foreman.) 

Subscribed and sworn to, by the said before me, this 

....day of 18... 

Notary Public (or other Officer.) 

Where notice is given by publication as contemplated in section 
3341 of the Code, no further or other notice is necessary to confer juris- 
diction upon the court in proceedings for the probate of a will. In re, 
Will ofMiddleton, 72 Iowa, 424. 

On the probate of a will the court should appoint a guardian 
ad litem for the minor heirs which appointment should be 
entered of record prior to the proving of the will and may be 
in the following form : 

No. 19. 

Record of Appointment of Guardian Ad Litem on Probate 

of Will. 

Ik the Matter of the will ) Q p bf 

OF , DECEASED. ) 

An application having been made to the court for the probate 

of the last will and testament of , late of 

county, deceased, accompanied by said will, and it appearing 
that there are minor heirs, viz.: (here give names and ages of 
such heirs), and it further appearing that due notice of the time 
of proving said will has been .served, it is hereby ordered that 

, Esq., be and hereby is appointed guardian ad litem 

to represent said minor heirs upon the hearing and proceedings 
upon the probate of said last will and testament in this court. 

On the day fixed in the notice for the probate of the will, the 
subscribing witnesses must be brought into court by subpoena, 
or otherwise, and the will proved. The testimony of the wit- 
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nesses may be taken in writing and subscribed by them and 
tiled with the clerk and made matter of record. 

Where upon the proceeding for the proof of a will the validity 
of the will was contested on the ground that the testatrix was 
of unsound mind when she executed it, it was held proper for a 
witness who had known the testatrix for many years, and who 
was with her frequently during her last sickness, to state when 
questioned, that she noticed that the mental condition of the 
testatrix was different during her last sickness from what it had 
been before, and to point out the respects in which such differ- 
ence appeared, and then to give her opinion, from these facts, 
that the testatrix was of unsound mind during her last sickness; 
because under the settled rule in Iowa, a witness, not an expert, 
may express an opinion as to the sanity of another, having first 
stated the facts upon which such opinion is founded ; and in 
forming such opinion the witness may take into account all the 
facts which seem taken to afford evidence of the mental condi- 
tion of the person at the time in question. In re will of Nor- 
man^ 72 Iowa, 84. 

It was also held in the same case that such a cause, on appeal 
to the supreme court, was not triable de novo; and when the evi- 
dence as to the mental condition of the testatrix is conflicting, 
the finding in the court below will be affirmed. 

When the will is proved and allowed, the clerk must indorse 
upon it, a certificate of the fact its being proved, which certifi- 
cate may be in the following form : 

No. SO. 

Certificate of Probate. 
State of Iowa, ) 
County, j 88 * 

I, , clerk of the district court of Iowa, in and for 

county, hereby certify that on the day 

of , 18 . . , the annexed ( or within ) instrument of wri- 
ting purporting to be the last Will and Testament of 

. . . . , late of county, deceased, was duly proved 

and allowed, in and by said court, and admitted to probate as 
such will and recorded according to law, and it is entitled to full 
faith and credit as such. 

Given under my hand with the seal of the said court hereto 
affixed this day of , 18. . 

Clerk of the said District Court. 
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The probate of a will establishes its execution and renders it admis- 
sible in evidence, but does not determine the title of the property 
claimed under it. The effect of the will and its interpretation 
whereon titles are rested, are not determined in the proceedings for 
its probate. These are matters for adjudication, when lights and 
property are claimed under the will. Fallon v. Chide&ter, 40 Iowa, 
588. 

When a will has been admitted to probate the clerk must 
make a full record thereof, including the certificate indorsed by 
him thereon. 

Sec. 2342. Certificate: Evidence. — Wills when proved 
and allowed, shall have a certificate thereof indorsed on or an- 
nexed thereto, signed by the clerk and attested by the seal of 
the court; and every will so certified, or the record thereof, or 
the transcript of such record duly authenticated, may be read in 
evidence in all courts without further proof. 

The probate of a will establishes its execution and renders it admis- 
sible in evidence, but does not determine the title of the property 
claimed uuder it. The effect of the will and its interpretation, 
whereon titles are rested, are not determined in the proceedings for 
its probate. These are matters for adjudication when rights and 
property are claimed under the will. Fallon v. Chidester, 40 Iowa, 
588. 

A will having the certificate of proof and allowance attached, as 
provided by this section, may be read in evidence without further 
proof, or any showing that all the directory provisions of the statute 
have been complied with. Nor need the certificate state such compli- 
ance, but only the fact of the proof and allowance of the will. 
Latham v. Latham, 30 Iowa, 294. 

Persons to whom personal property is bequeathed by will, and who 
are charged with certain trust duties in respect thereto, are properly 
legatees, and not trustees within the meaning of the section of the code 
requiring trustees to give bonds. This provision applies only to those 
who take property to hold for a determinate period, at the expiration 
of which it is to be transferred to the beneficiaries, and during the 
continuance of which period the estate remains unsettled and under 
the supervision of the probate court. Perry et al. v. Brury et al. t 50 
Iowa, 00. Seevers, J., dissenting. 

Sec. 2343. Recorded. — After being approved and allowed, 
the will, together with the certificate hereinafter required, shall 
be recorded in a book kept for that purpose. 

Sec. 2344. Executor to have copy. — When proved and 
recorded, the court shall direct the will, or an authenticated 
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copy thereof, to be placed in the hands of the executor therein 
named or otherwise appointed. 

No. si. 
Record Entry of Probate of Will. 

In the Matter of the Last Will and ) p bf f wm 
Testament of John Doe, Deceased. ) iw »*** v 

Now on this. . . .day of , 18. ., it being the day 

fixed for proving the last will and testament of John Doe, late 

of county, deceased, it being during the 

term, 18..., of the court. And it appearing to the court that 
due notice has been given of the time fixed for hearing proof of 
said will and admission of the same to probate, by the publica- 
tion of notice as directed by law and , E<q., being 

appointed and appearing as guardian ad litem for minor children 
of the testator, and the said will coming on for probate thereof, 
and the said will being produced in open court, and the testi- 
mony of the subscribing witnesses thereto being heard by the 
court, it is found and considered by the court that said instru- 
ment was duly signed and executed by the said John Doe in his 
lifetime at the date thereof, as and for his last will and testa- 
ment; that at that time he appeared to be of sound mind and 
disposing memory, and that he so executed said instrument and 
declared the same to be bis last will and testament in the pres- 
ence of C. D. and E. F., who subscribed the same as witnesses. 
It is therefore considered and adjudged by the court, that said 
will be and is hereby admitted to probate as and for Hie last 
Will and Testament of the said John Doe, deceased, and that 
the same be recorded in the proper records of wills of said 
county, and that the costs of this proceeding be taxed against 
the estate and settled under said will. And it is further 
ordered that Richard White, the person nominated in said will 
as the executor thereof be appointed and confirmed as such 
executor, upon his filing bond as required by law, with the clerk 
of this court, with sureties approved by him in the penal sum 
of , and taking the usual oath of office. 

If there is any contest upon the probate the record entry 
must be varied according to the facts. 

The clerk will issue letters testamentary together with a cer- 
tified copy of the will to the executor upon his filing the proper 
bond and being sworn. The following forms of bond and oath 

may be used: 

No. 22. 

Form of Executor's Bond, 

Know all men by these presents, that I 

as principal, and and , as 

3 
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sureties, all of the county of and State of Iowa, 

are held and firmly bound unto the county aforesaid, for the use 

and benefit of all persons concerned, in the penal sum of 

dollars, lawful money of the United States, and for 

the payment of which we hereby bind ourselves, our heirs and 
lawful representatives, jointly and severally, firmly by these 
presents. 

The condition of the above obligation is such that whereas the 

above named , has been this day duly' 

appointed and commissioned by the district court in tfnd for 

county, Iowa, executor of the last will and 

testament of , deceased, late of said county. 

Now, if the said , shall well and truly dis- 
charge all the duties which are now or may be hereafter required 
of him in the execution of said last will and testament, accord- 
ing to the law and the orders of said court, then said obligation 
shall be void, otherwise to remain in full force and virtue. 

Dated, this day of 188. .. 

The surities must make affiidavit as to qualifications as per 
form No 39, post. 



Endorsed upon the bond nviy be the oath in the following 
form: 

No. S3. 

Oath of Executor or Administrator. 

State of Iowa, ) QQ 
County. j ss ' 

I, , do solemnly swear (or affirm), that 

as executor of the last will and testament of , 

deceased, late of said county, I will well and faithfully perform 
all and singular the duties required of me according to law and 
the conditions of my bond. 



Subscribed and sworn to by the said , before 

me this day of 18.. . 

Clerks etc. 

After the executor has been duly sworn and delivered his bond 
to the clerk, that officer should endorse his approval upon the 
bond and mark it filed. 

If the person appointed executor, refuses to accept the trust, 
or neglects to appear within ten days after his appointment and 
give bond as required by the statute, or if he has died or moves 
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out of the State, letters of administration with the will annexed, 
may be granted to some other person, or if there be another ex- 
ecutor competent to act, he may be allowed to proceed by him- 
self to execute the will. (Code, 33, 2347, 2348.) 

No. 24. 

Application for Administration with Will Annexed. 

In the Matter of the Last Will and ) Tm t>„^„*„ 
Testament of , Deceased. j ln rro0ate - 

Your petitioner , states: 

That he is a resident of county, that on or about the 

day of 18. ., the last will and testament of 

, late of said county, deceased, was duly 

admitted to probate in this court, and , of said county, 

named as executor in said will, was confirmed and appointed 
such executor, and was duly qualified as such, that afterwards 

on the day of 18: ., the said executor died before 

having executed said will (or that he has removed from the state 
os the case may be), thereby causing a vacancy in said office, 
your petitioner further shows that said will has thus been left 
unexecuted and the estate unsettled, and that there is property 
yet remaining to be disposed of under said will, of the probable 

value of dollars; that petitioner is a devisee under 

said will, and he therefore asks that he may be appointed admini- 
strator of said estate with the will annexed. 

Dated, this day of 18. . ., 

Applicant. 

(Add verification, as per form No. 13, Ante.) 

Ho. 25. 

Appointment of Administrator with the Will Annexed. 

In the Matter of the Estate ) T t> 7 , 
of Deceased. \In Probate. 

And now on this day of A. D., 18. . ., 

the petition of , to be appointed admini- 
strator with the will annexed, of the estate of 

. - , late of county, deceased, 

and it appearing to the court there is a vacancy in the office uf 

ecutor of the last will and testament of the said 

, deceased, on account of the death of 

• , who was the original executor, having 

djed since his appoint ment (or other causd of vacancy), thereby 
leaving said will unexecuted and said estate unadministered to 
the amount of about dollars; that said petitioner 
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shows that he is a creditor of and interested in said estate. It is 
therefore ordered that he be and is hereby appointed and consti- 
tuted administrator of the said estate of said , 

deceased, with the will annexed, upon filing a good and sufficient 

bond in the penal sum of , with approved sureties, 

conditioned according to law, and taking and subscribing the 
oath of office prescribed by law. 

No. 26. 
Letters Testamentary. 

^..■T.^tanm.}* «"*•* 

To all to whom these presents shall come, Greeting: 

Know ye that whereas John Doe, late of said county, died 

on or about the .... day of , 18. . , leaving a last will 

and testament in which he nominated , of said 

county, executor of the same, and the said last will and testa- 
ment, after due notice, having been duly admitted to probate in 

and by the district court, in and for county on the 

day of 18 . . , and the said being then 

appointed and confirmed as such executor, therefore, the said 

, is by these letters commissioned and empowered to 

execute the said last will and testament, in compliance with its 
provisions and according to law, with full power to secure and 
collect all the property and assets referred to in said will, where- 
ever they may be found in this state, and in general to do and 
perform all other acts now or hereafter required of him under 
said will, and the law and the orders of this court. 

In witness whereof, I have hereunto set my hand, and affixed 

the seal of said court, this day of ,18. ... 

, Clerk, etc. 

Ho, 27. 

Notice of Appointment of Executor. 

Notice is hereby given that on the ..... day of ,18..., 

the undersigned was duly appointed by the district court in and 

for county, executor of the last will and testiment of 

John Doe, late of said county, deceased. All persons indebted 
to said estate will make immediate payment to the undersigned, 
and those having claims against said estate will present them 
legally autbenticatid to said court for adjudication. 

~)ated this .... day of , 18 . . 

, Executor. 



EXEOUTOBS— TRUSTEES, ETC. 37 



CHAPTER YI. 



EXECUTORS- TRUSTEES— SPECIAL ADMINISTRATION. 

Section 2345. A married woman may act as executor, 

independant of her husband. # 

Sec. 2346. If a minor under eighteen, years of age is 
appointed an executor, there is a temporary vacancy as to him 
until he reaches that age. 

Sec. 2347. Vacancies. — If a person appointed executor re- 
fuses to accept the trust, or neglects to appear within ten days 
after his appointment and give bond as hereinafter prescribed, or 
if an executor removes his residence from the State, a vacancy 
will be deemed to have occurred. 

An executor may refuse to accept the trust, or may create a vacancy 
by removal from the State, and he may also surrender his trust by res- 
ignation. The United States Rolling Stock Co., v. Potter, 48 Iowa, on 
p. 66. 

Non-residence alone does not disqualify one so that he cannot law- 
fully be appointed an administrator of an estate in this State, but or- 
dinarily, in the absence of circumstances requiring the appointment 
of a non-resident, it should not be made. The C. B. & Q. R. R. v. 
Qould, 64 Iowa, 343. 

Where there are no instructions or limitations in the statute upon 
the right of a wife to administer upon the estate of her husband, yet 
that right cannot be regarded as absolute, for she may be insane or 
otherwise incompetent, and something must be left to the discretion 
of the court. The estate of O'Brien, 63 Iowa, 622. 

Sec. 2348. How filed. — In a case of vacancy, letters of ad- 
ministration, with the will annexed, may be granted to some 
other person; or if there be another executor competent to act, 
he may be allowed to proceed by himself in administering the 
estate. 

Upon the resignation of an administrator, the person appointed his 
successor, whatever may be the peculiar designation applied to him, 
succeeds to all the duties and powers of his predecessor, and he may 
complete the discharge of .obligations first assumed by the latter with- 
out delay or interruption. Shawhan v. Zoffer, 24 Iowa, 217. 
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Persons to whom personal property is bequeathed by will, and who 
are charged with certain trust duties in respect thereto, are properly 
legatees and not trustees within the meaning of this section of the 
code. This provision applies only to those who take property to hold 
for a determinate period, at the expiration of which it is to be trans- 
ferred to the beneficiaries, and during the continuance of which period 
the estate remains unsettled and under the supervision of the probate 
court, Perry et. al. v. Drury et. ah, 56 Iowa, 60. 

Under sections 2848 and 2340 a substitsted administrator succeeds 
to the duties and obligations as well as to the powers of the first ad* 
ministrator. Stewart v. PTrenice et al. t 65 Iowa, 475; Following Shaw- 
han v. Loffer, 24 Iowa, 217. 

Section 2349. The substitution of other executors, 

shall occasion no delay in the administration of the estate. The 
periods hereinafter mentioned within which acts are to be per- 
formed after the appointment of executors, shall all, unless 
otherwise declared, be reckoned from the issuing of the commis- 
sion to the first general executor. 

No. 28. 

Declination of Executor to A. A. 

In the Matter of the Last Will and ) T p^r^ 
Testament of , Deceased. \ in rrooau - 

To the District Court , in and for County , Iowa: 

I, , of county, Iowa, 

who wCs, by the last will and testament of , 

late of said county, deceased, nominated by the said testator as 
the executor, (or one of them), do hereby decline to accept said 
appointment or to act as such executor, and do hereby renounce 
all right and claim to letters .testamentary under said will. 

Dated, this ...day of.... . 18. . ., 



Ho. 29. 
Order Accepting Declination of Executor. 
In the Matter of the Last Will and 



Testament of 



S5£^l &JM -«- 



And now on this day of 18. . ., the de- 
clination of , as executor of the last will and 

testament of deceased, came on to be hear), 

and the court being fully advised in the premises, finds that the 
said , has filed herein his written declination 
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and refusal to act as executor of the last will and testament of 
the said , deceased, (or has neglected to ap- 
pear, etc., as the case may be), it is therefore ordered that there 
is a vacancy in said executorship. 

No. 30. 

Petition for Administration upon Death of Former Executor or 
Administrator. 

To the District Court in and for County, Iowa: 

Your petitioner , of said county, shows 

that heretofore, to-wit: On the day of 18 ... , 

one , of said county, was by this court duly 

appointed administrator of the estate of the said 

, deceased, that said , accepted 

said appointment and filed his bond, and was duly sworn as 
such administrator and entered upon the discharge of his duties 

as such, that said , on the day of 

18 ... , publishes notice of his said appoint- 
ment and on the day of 18 ... , filed an in- 
ventory of the personal property and effects of said estate in the 
office of the clerk of this court, which property was afterwards 
duly appraised by appraisers appointed and qualified according to 
law, wnich appraisment as filed in said clerks office, showed the 

aggregate valne of said property and effects to be 

dollars; that on or about the day of 18. . ., 

the said administrator, without further 

action in the premises died, leaving said estate unadministered 
upon except as herein before ptated. Wherefore your petitioner 
asks that letters of administration upon the said estate, so left 
unadministered, may be granted to him, who is a creditor of said 
estate in the sum of dollars. 

Dated, this day of 18. . . 

, Petitioner. 

Ho. SI. 
Order of Court Appointing Administrator de bonis non. 
In the Matter of the Estate of 



., Deceased. \ ^ Probate. 



Now on this day of 18...., the 

application of ,of county, Iowa. 

for letters of administration upon the estate left unadministered 
of . , deceased, coming on to be heard 



40 EXECUTORS — TRUSTEES, ETC. 

before the court, and it apyearing to the court that due notice of 
said application has been given, and no one appearing to resist 
said application, (or as the case may be), and the court being 
fully advised in the premises, finds that the allegations of said 
application are true and that the original administrator of said 

estate died on or about the day of 18. . ., 

leaving said estate unadministered upon, except as represented in 
said application, it is therefore ordered and adjudged that letters 
of administration upon the said estate left unadministered of said 

, deceased, issue to the said 

, upon his giving bond with sureties as 

required by law in the sum of dollars, to be approved 

by the clerk of this court, and by taking the oath of his said 
office. 

No. 32. 

Letters of Administration de bonis non. 

I, rnK^nmlte*^ | In Froha ^ 

To all Whom it may Concern, Greeting: 

Whereas, , of county, 

Iowa, died intestate, on or about, the day of 

18. . ., and having property to be administered upon within said 
county, and the court being desirous that the goods and chattels, 
credits and effects of said intestate should be faithfully admin- 
istered, applied and disposed of, did on the day of 

18 ... , grant unto , of said county, full 

power and authority to administer upon said estate according to 

law, and did then issue to the said , letters 

of administration accordingly, and whereas the said 

, accepted the said appointment of administrator 

aforesaid, executed and filed his bond and took the oath of office 
as required by law and entered upon the discharge of his duties 

as administrator of said estate, and on the. . . .day of 

18. . . ., filed in the clerk's office an inventory of the personal 
estate of said intestate, duly appraised according to law, showing 

the value of said personal estate to be of the value of 

dollars. And whereas, it was shown that, without any further 
action in the premises, the said administrator died on or about 

the day of 18 , leaving said estate 

unadministered, except as above stated; and the court being 
willing said estate should be fully administered according to law, 

does hereby appoint and grant unto , full 

power by these presents to take possession of and to administer 
and faithfully apply and dispose of all and singular the goods, 
chattels, credits and moneys of said estate which remain unad- 
ministered, to ask for, demand, recover and receive the debts due 
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or owing to said intestate, and to do all things necessary and law- 
ful in the premises, in order for a full administration of said 
estate to all intents and purpopes as if he had been originally 
duly appointed such administrator. And if further personal 
property or assets not included in the inventory already filed, 
shall come to your possession or knowledge, you will make and 
return to the office of the clerk of this court, a true and perfect 
inventory and appraisment thereof without delay; and within 
one year from the date hereof, and whenever required by the 
court render a true and full account of your administration. 

In testimony whereof, I, ,Clerk of the district 

court in and for ... .county, Iowa, have hereunto set 

my hand and affixed the seal of said court at , 

this day of 18 

[seal.] Clerk, etc. 

In case of a vacancy as provided in Sec. 2347 of the Code, the court 
under the next section, may grant letters of administration with the 
will annexed, to some competent person, \x\ on an application setting 
forth such facts ; such letters may be in the following form : 

No. 33. 
Letters of Administration with Will Annexed. 

lN o7. B MA,TEB . ? F . THB E "d™. } * folate. 
To all Whom it may Concern, Greeting: 

Whereas, , late of county, 

died testate, on the day of 18 ... , having 

appointed by his last will and testament , as 

and for his sole executor thereof, which said will was on the .... 

day of 18. . ., duly admitted to probate in the 

district court in and for county, Iowa, that the 

said , having refused to accept the said 

trust, (or neglected to appear and give bond, etc., or removed from 
the State, as the case may be), the said executorship of said last 
will and testament is vacant, and the execution of said will is 

thereby obstructed, whereupon the court did on the v . day of 

18. . ., appoint and grant mrko 

, full power and authority as administrator, 

with said will annexed by certified copy to these letters, giving 

said , power and authority to demand, 

take and recover possession, and authority of all and singular the 
goods, chattels, moneys and effects and property mentioned and 
referred to in said will so as to fully and completely execute the 
same according to law and the terms of said will under the direc- 
tion of this court. 

Li testimony whereof, I, ,Clerk of the said court 
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have hereunto set my hand and affixed the seal of said court, this 

.. . .day of 18. . .. 

[seal.] Clerk, etc. 

Annex a copy of the will duly certified by the clerk under the seal 
of the court. 

A power to sell land, given by will to an executor, will not devolve 
upon an administrator with the will annexed, unless the intention that 
it should do so is clearly apparent in the will or there is a statute by 
which the rule is changed: and there is no such statute in this State. 
Hodgin v. Toller, et al , 70 Iowa, 21, and authorities cited. 

Sec. 2350. Trustees appointed by will, or by the 

court, must qualify and give bonds the same as executors, and 
shall be subject to control or removal by the court in the same 
manner. 

Under this section a trustee is merely a substitute for, an exe- 
cutor whether appointed by the will or by the court. 

Persons to whom property is bequeathed by will and who are charged 
with certain trust duties in respect thereto, are properly legatees 
and not trustees within the meaning of this section of the code 
requiring trustees to give bonds the same as executors. This provision 
only to those who take property to hold for a determinate period, at 
the expiration of which it is to be transferred to the beneficiaries, and 
during the continuance of which period the estate remains unsettled 
and under the supervision of the probate court. Perry et. al. v. Drury 
et. al, 56 Iowa, 60. 
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FOREIGN WILLS. 

Section 2351. Wills probated in any other state, or 

country, shall be admitted to probate in this state without the 
notices required by law in the case of domestic wills, on the pro- 
duction of a copy of such will and of the original record of pro- 
bate thereof, authenticated by the attestation of the clerk of the 
court in which such probation was made; or, if there be no clerk 
by the attestation of the judge thereof, and by the seal of office 
of such officers, if they have a seal. 

It has been held that the sufficiency of the probate court where the 
same was proven, without being authenticated by the clerk, cannot l>e 
collaterally called in question after the probate court in a county of 
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this state, has under the provisions of the statute, allowed and recorded 
the will and passed upon the sufficiency of the authentication. 
Stanley v. Morse et. al. f 26 Iowa, 454. 

Under this section, a will proved and allowed in another state should 
be allowed and may be recorded by the circuit court of this state. 
Such allowance is conclusive of the due execution of the will. Vance 
et. al. v. Anderson, 39 Id., 426; see section 2358 of Code. 

Sec. 2352. Foreign wills.— All provisions of law relating 
to the carrying into effect of domestic wills after probate, shall, 
so far as applicable, apply to foreign wills admitted to probate in 
this state as contemplated in the preceding section: 

Provided. [Foreign executor empowered to sell real 
Estate.] — That where, by any will first admitted to probate in 
any other state or country and then admitted to probate in Iowa, 
the executors or trustees under said will are empowered to sell 
and convey real estate, then upon the production of and record- 
ing in the proper probate record a copy of the original record 
of the appointment, qualification and giving bond, unless such 
bond was waived in the will, of such executors or trustees by the 
foreign court granted the original probate of the will, duly auth- 
enticated in the same manner as foreign wills are required to be, 
then, in conformity with the power granted in such wills, such 
executors or trustees may sell and convey real estate within any 
county in this state where such probate of will and proof of 
qualification may be so of record, without further qualifying in 
this state, and without reporting such sale to the circuit courts 
in this state for approval; and such sales and conveyances shall 
have the same force and validity as if made by executors and 
trustees duly qualified within this state and reported to, and ap- 
proved by the circuit courts, unless at the time of the execution 
and delivery of said deed, letters testamentary or of administra- 
tion upon the estate of such decedent shall have been granted 
in this state and remain in force and unrevoked, and due notice 
of such letters be given in such county in this state, if other than 
the one in which such letters were originally granted here as re- 
quired by section 2629 of the code, in reference to actions affect- 
ing real estate; in which case any conveyance made shall be sub- 
ject to all the rights acquired under the appointment and letters 
granted in Iowa; provided, that no such conveyance shall be 
made by such executor or trustee until three months after the 
recording of a duly authenticated copy of the will, original rec- 
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ord of appointment, qualification and bond (unless bond was 
waived in the will) in the proper probate record of the county 
where the land is situated. 

Sec. 2. That all conveyances heretofore made by 
foreign executors, and trustees in which the requirements 
of this act have been complied with, or in which such proof of 
authority at the date of conveyance shall be hereafter made of 
record as provided in section 1 of this act, are hereby declared to 
be legal and valid in law and equity from the date of such deed; 
2>rovided., that the provisions of this section shall in no manner 
affect adverse rights vested at the date of such conveyance and 
prior to the taking effect of this act, or the performing the 
additional requirements of this section.] \_As amended by ch. 
162, 18th rj. a.] 

Sec. 2353. Wills, foreign or domestic, shall not be 
carried into effect until admitted to probate as hereinbefore pro- 
vided, and such probate shall be conclusive as to the due execu- 
tion thereof, until set aside by an original or appellate proceeding. 

The probate of a will is not conclusive upon the parties adversely 
interested, and an original action will lie at law to set it aside. Leiyh- 
ton %\ Orr, 44 Iowa, 679. 

The same rule applies to the probate of a foreign will on the ground 
that such will is invalid as an instrument of title to land in this state. 
Lynch v. Miller, 54 Id., 516. 

In an action brought to construe and enforce a will, the guardian 
ad litem of a minor legatee filed a cross petition attacking its validity; 
it was held that such cross petition would be regarded as if made in 
an original action contemplated by section 2353 of Code; and the 
guardian in such cross petition, as in an original action, may lawfully 
interposethe question of the validity of the will. Kelsey v. KtUey, 57 
Id., 3S3. 

An order of court granting the probate of a will cannot be attacked 
by motion to set it aside for error in the proceedings, but the remedy 
must be sought by original or appellate proceedings, as directed ni sec- 
tion 2353 of the code. In. Re. Will of Middleton, 72 Id., 424. 

tjpon the probate of a will, the court may make such other orders 
as may be necessary to protect the rights of the parties. Id. 

No. 34. 

Petition for Probate of Foreign Will. 

In the Matter of the Last Will and ) Foreign Will 
Testament of Deceased, \ In Probate. 

To the District Court in and for County. 

Your petitioner , states that he is a resident of 
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, that he here presents the duly authenti- 
cated copy of the last will and testament of , late 

of County, state of , deceased, and 

the original record of the probateof said will in the (name the 
court where probated), duly authenticated as required by law; your 
petitioner further slates that there is real and personal property 
in this county which was owned and possessed by said testator 
at the time of his death, and is affected by said will, he therefore 
prays that said will maybe admitted to probate in this court, and 
that your petitioner may be appointed and confirmed executor 
of said last will and testament, by this court, as to said property. 

Dated, this. . . .day of 18. . . . 

Petitioner. 

(Add affiidavit No. 13.) 

No. 39. 

Order for Probate of Foreign Will. 

Ik the Matter of the Will ) T „ p^» - 

of . . Deceased. \ In Prohate ' 

Now on this, the day of 18. . . ., came 

, and presented a duly authenticated copy of 

the last will and testament of , late of. 

county, State of Ohio, deceased; and a full and true copy of the 

original record of the probate thereof in the. court of 

, in said State of Ohio, made by the clerk of said court, 

and prayed to have said will admitted to probate in this state by 
this court, and it appearing to the court that said will has been 
duly admitted to probate in said State of Ohio, and is entitled to 
probate in this court as provided by law, it is therefore ordered 
that said will, be, and the same is hereby admitted to probate, 
and ordered to be recorded and certified accordingly, and that 

said , be appointed executor thereof, subject to 

the restrictions and conditions imposed by the laws of this state 
relating to foreign executors, and carrying into effect of foreign 

wills; bond with sureties in the sum of dollars, to be 

approved by the clerk, to be given by said f as such 

executor. 
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CHAPTER YIIL 



ADMINISTRATION. 

Section 2354. Who entitled: order of. — In other cases 
where an executor is not appointed by will, administration shall 
be granted: 

1. To the wife of the deceased; 

2. To his next of kin; 

3. To his creditors; 

4. To any other person whom the court may select. 

Where the time given by the statute for the next of kin, or credi- 
tors, to make out letters of administration has expired, a stranger 
may be appointed de bonis non. Crosmn v. McCrary* 37 Iowa, 684. 

The probate court may appoint one or more administrators of an 
estate, and an appointment, of an additional administrator, against 
the protest of one first appointed, will not be disturbed when it does 
not appear that the court has abused its discretion in making such 
appointment. Read v. Howe, 13 Iowa, 50. 

Sec. 2355. Classes united. — Individuals belonging to the 
same or different classes, may be united as administrators when- 
ever such course is deemed expedient. 

Sec. 2356. Time allowed each class.— To each of the 
above classes in succession, a period of twenty days, commenc- 
ing with the burial of the deceased, is allowed within which to 
apply for administration upon the estate. 

Sec. 2357. Special Administrators. — When from any 
cause general administration cannot be immediately granted, 
one or more special administrators may be appointed to collect 
and preserve the property of the deceased. 

In the absence of direct review, by appeal or otherwise; the action 
of the court in appointing a special administrator will be presumed 
correct. Master son v. Brown, 51 Iowa, 442. 

A special administrator is authorized to prosecute an action on 
behalf of his intestate's estate. Id. 

Where a person dies testate, naming an executor in his will, the 
court has not jurisdiction to appoint a general administrator to pre- 
cede the executor in the settlement of the estate; and where, under 
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such circumstances, an administrator is appointed in pursuance of a 
petition asking the appointment of a special administrator, he will 
be presumed to be such an one, notwithstanding the letters purport 
to confer general powers. Pickering v. Wetting, 4? Id., 242. 

No. 36. 

Application for Special Administrator. 

State of Iowa, ) 
Polk County. \ 88% 

To the District Court, in and for said County: 

Your petitioner, , represents that on or about 

the day of , 18.., one , died, 

possessed of goods and chattels, situated in 

county, Iowa, which are supposed to be disposed of by will of 
said deceased which has not yet been found, that the said prop- 
erty needs the immediate care and attention of a competent 
person to preserve it from waste and deterioration until said will 
shall be found or other order taken in the premises, that your 
petitioner is one of the heirs of said estate, (or a legatee as the 
case may be) and he therefore prays that he may be appointed 
special administrator of the said estate and empowered to take 
charge of said property, and preserve the same according to 
law. 

Dated this.... day of ,18... 

, Petitioner. 

(Add verification form No. 13). 

The application may ask the appointment of any competent 
person, other than the applicant himself, if so desired. 

Ho. 37. 
Record Entry of Appointment of Special Administrator. 
In the Matter of 



* the Matter of ( Tm t>„^l„±„ 
Estate of } In Prohate - 



And now, on this day of , 18 . . , the matter 

of the petition for appointment as special administrator of the 

estate of , late of Polk county, deceased, coming 

on for consideration before the court, and the court being fully 

advised in the premises, it is ordered that , upon 

furnishing a proper bond in the sum of dollars, 

with one or more sureties to be approved by the clerk, be and is 
hereby appointed special administrator of the said estate of said 

, and after being duly sworn, is authorized to 

take charge of and preserve the said property, goods and chat- 
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tels of said estate until the same shall be properly deraandable 
by a regular executor or administrator, when he shall deliver 
and turn over the same and all property that has come into his 
hands as such special administrator of whatever kind belonging 
to said estate, to such regular executor or administrator, and 
make report to this court of his doings in the premises, as soon 
as may be, after being thus relieved in the premises. 

No. 38. 

Bond of Special Administrator. 
Know all men by these presents: 

That we , principal, and and 



sureties, are held and firmly bound unto county, Iowa, 

for the use of any and all persons having any interest herein in 

the penal sum of dollars, for the payment whereof 

we hereby bind ourselves, and legal representatives, jointly and 
severally, firmly by these presents. 

The condition of this obligation is such that whereas the 

above named on this day of 18.., 

was duly appointed by the district court in and for 

county, special administrator of the estate of 

late of said county, deceased^ to collect and preserve the personal 
property and effects of said estate. 

Now, if the said shall faithfully discharge his 

duties as such special administrator, and faithfully account for, 
and pay over all moneys and property coming into his hands as 
such administrator according to law, then this obligation to be 
void, otherwise in full force and effect. 

Dated this . . . .day of , 18 . . 

, Principal. 



Sureties. 



The sureties must make affidavit as to their qualifications on 
the back of the bond which may be as follows: 

No. 39. 

Affidavit of Sureties. 

State of Iowa, ) g 
County, j * 

We, , and , the sureties named in the within 

bond, being severally sworn do depose and say, each for himself, 
that he is a resident of the State of Iowa, that he is worth 
double the sum to be secured by the within bond, beyond the 
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amount of his debts, and that he has property liable to execu- 
tion in this state in the amount of dollars. 



Subscribed and sworn to by the said and , 

before me this .... day of . . . . , 18 . . 

, Clerk or Notary. 

It is sufficient where two or more sureties in the same bond 
are in the aggregate worth the amount required. 

It may not always be convenient or practicable to have both 
sureties sworn at the same time in the same affidavit, in which 
case there must be several affidavits. 

The special administrator must take the same oath prescribed 
for a general administrator and may be in the following form: 

No. 40. 

Oath of Special Administrator. 



The State of Iowa, ) . 



COUNTY, f SS ' 



I, , do solemnly swear [or affirm) that as special 

administrator of the estate of , late of said county, 

deceased^ I will well and truly to the best of my knowledge and 
ability perform the duties of special administrator of said estate 
according to law and the condition of the within bond. 



Subscribed and sworn to before me, by the said , 

this .... day of .......188.. 

, Clerk or Notary. 

No. 41. 

Letters of Special Administrator. 

District Court in and for county. 

State of Iowa, ) „ n T D , . 
Polk County, f 88 - ^ Probate. 

To all Whom it may Concern, Greeting: 

Whereas, John Doe departed this life on or about the 

day of , 18. ., being, at the time of his death, a resi- 
dent of said county and having in said county personal property 
to be administered upon, and it being shown to said court that 
general administration could not be immediately granted on 

said estate, the court appointed , special administra- 

4 
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tor thereof. Know ye that these letters authorize aijd empower 

the said , as such special administrator to collect 

and preserve all and singular the property and effects of said 
decedent until there shall be general administration granted 
upon said estate, and then turn over and deliver the same to said 
general administrator and make report thereof as soon as may 
be to the court. 
In witness my hand with the seal of said court hereunto 

affixed this day of , 18 . . 

, Clerk, etc. 

Sec. 2358. Appeal. — No appeal from the appointment of 
such special executors, shall prevent their proceeding in the dis- 
charge of their duties. 

Sec. 2359. Inventory. — They shall make and file an inven- 
tory of the property of the deceased, in the same manner in all 
respects as is required of general executors or administrators, 
and shall preserve such property from injury. 
. Sec. 2360. Duties. — For this purpose they may do all need- 
ful acts under the direction of the court, but shall take no steps 
in relation to the allowance of claims against the estate. 

Sec. 2361 Special: when powers cease.— Upon the 
granting of full administration, the powers of the special admin- 
istrators shall cease, and all the business shall be transferred to 
the general executor or administrator. 

See forms Nos. 69 and 70 for inventory and appraisement 
respectively. 

The special administrator must take charge of all the personal 
assets of the deceased, and preserve them from injury, and for 
this purpose he may do all needful acts under the direction of 
the court, but he can do nothing whatever in relatioE to the 
allowance of claims against the estate. He must make and file 
an inventory in the same manner as a general administrator. 
See post, form No. 64% 

He may be discharged by the court, after having turned over 
to the general administrator ail the property and effects of the 
decedent that have come into his hands; for this purpose he 
must procure the receipt of such general administrator or exec- 
utor to that effect. 

This receipt may be indorsed upon the inventory filed by the 
special administrator in the following form: 
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No. 42. 

Received this day of , 18. . , of , special 

administrator of the estate of , deceased, all and sin- 
gular the property, goods, chattels and assets mentioned in the 
within inventory (and if any other property has come into the 
custody of the special administrator not contained in such inven- 
tory, add ) and also the following described property (describing 
it). , General Administrator. 

No. 43. 
Application for Discharge, by Special Administrator. 

District court for county. 

Tn the Mattbb of the Estate \ Tvk t>„„t„ 4 „ 
of , Deceased. \ In Probate ' 

To said Court: 

Your petitioner, , special administrator of the 

estate of , deceased, states that on the day of 

,18 , Esq., was duly appointed by this 

court general administrator of said estate, and on the ...... day 

of , 18. ., your petitioner turned over and delivered to 

said general administrator ail and singular the goods chattels and 
effects of said estate that had come into the custody of your 
petitioner, for which he herewith exhibits the receipt and voucher 

of the said Your petitioner therefore asks to be 

discharged from further responsibility in thef premises. 

, Petitioner. 

No. 44. 

Order of Discharge of Special Administration. 

Ik the Matteb op the Estate » j Probafe 
of , Deceased, J 

And now on this.... day of 18.., comes up for 

hearing the petition of special administrator of 

the estate of deseased, and it appearing that said 

petitioner has transferred and delivered to gen- 
eral administrator of said estate, all of the goods, chattels and 
effects that catue into his custody as such special administrator 
and has otherwise preformed his duty as such, it js therefore 

hereby ordered by the court that the said be, and 

is hereby discharged and exonerated as such special administra- 
tor, and that he be allowed for his services in the premises the 

sum of dollars to be paid as a part of the expenses of 

administration of said estate. 
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No. 49. 

Application for Letters of Administration by the Widow. 

State of Iowa, f ) 
County, f 

To the District Court, in and for County, Iowa: 

I, widow of , late of county, deceased pray the 

court to appoint me administrator of the estate of said 

deceased, that the personal estate of said deceased is of the value 
of about ... dollars, and that I am ready to file proper bond 
with sureties in such penalty as the court shall order. 

Dated this day of , 18... 

, Widow, etc. 

(Add Verification No. 13.) 

The widow and each of the classes of persons who may admin- 
ister, respectively, must make application within twenty days 
commencing with the funeral. 

If the widow does not wish to be administratrix, either alone 
or with some other person, she may make and file with the 
clerk of the court her declination to that effect in the following 
form in which the next of kin may join or not as they may 
desire. 

If she fails to apply for letters within twenty days after the 
funeral she will be deemed to have declined as to the next of kin. 

No. 46. 

Declination of Widow and Heirs. 

State of Iowa, ) 

Polk County. \ 

To the District Court of Iowa, in and for said county: 

The undersigned , widow (or heirs, or both, as the case 

may be) of John Doe, late of said county deceased, hereby 
decline the administration of said estate and recommend the 

appointment of as administrator thereof. 

Dated this . . day of , 18... 

, Widow, 

, Heirs. 

Section 2362. Bond of — Every executor or administrator, 
except as herein otherwise declared, before entering upon the 
discharge of his duty, must give bond in such penalty as may be 
required, to be approved by the clerk, conditioned for the faith- 
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f ul discharge of the duties imposed on him by law, according to 
the best of his ability. 

Sec. 2363. Oath of. — He must also take and subscribe an 
oath, the same in substance as the condition of the bond afore- 
said; which oath and bond must be filed with the clerk. 

Sec. 2364. New bonds. — New bonds may be required by 
the court to be given, and in a new penalty and with new sure- 
ties whenever the same is deemed expedient. 

Sec. 2365. Letters. — After the filing of the bond aforesaid, 
the clerk shall issue letters testamentary or of administration, as 
the case may be, under the seal of the court, giving the executor 
or administrator the power authorized by law. 

Sec 2366. To give notice of appointment.— The exe- 
cutors or administrators first appointed and qualified for the 
settlement of an estate, shall, within ten days after the receipt 
of their letters, publish such notice of their appointment as the 
court or the clerk may direct; which direction shall be indorsed 
on th§ letters when issued. 

It is competent to prove tbe posting of notices of the appointment 
Of an administrator by the affidavit of the administrator attached to 
a copy of the notice, as provided in section 3698 of the code. Brown- 
nell v. Williams et ah, 54 Iowa, 853. 

This section of the statute is directory, and the omission to give the 
notice prescribed does not have the effect to annul the appointment 
of an executor or prevent him from discharging the duties pretaining 
to his office. Johnson v. Barker, 57 Iowa, 32. 

Sec. 2367. Limitation. — Administration shall not be 
originally granted after the lapse of five years from the death of 
the decedent, or from the time his death was known in case he 
died out of the State. 

An administrator de bonis non may be appointed after the lapse of 
five years from the death of a testator, if the estate has not been 
fully settled, and the administrator originally appointed has been dis- 
charged. Crossan et ah v. McCrary. 37 Iowa, 684. 

No 47. 

Application for General Administation by Next of Kin. 

State of Iowa, ) 
County. \ 

To the District Court in and for the county of Iowa: 

Your petitioner, , states that on or about the. . 

day of 18.., one . .. of said county died 
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intestate, that said intestate left his widow your peti- 
tioner, and and his children; that said widow 

has declined to act as administrator of her said husband's estate, 
that your petitioner is the only one of said children and heira of 
lawful age to act as administrator, that he is twenty-one years 
of age that the other children are sixteen and twelve years of 
age, respectively; that said decedent left at his death in said 
county, personal property to be administered of the value of 
about , your petitioner therefore asks that he be ap- 
pointed administrator of said estate upon giving bond as the 
court shall direct 

Dated this*. ..day of 18.. 

(Signed by Petitioner) 

(Add Verification No. 13.) 

No. 48. 

Application of Creditor for Letters of Administration. 

In the Matter op the Estate ) Tm z>_r^ 
op Deceased, \ I* Probate. 

To the District Court, in and for county, Iowa: 

Your petitioner of county, Iowa, states 

that on or about the .... day of 18 . . , one of said 

county died intestate, leaving his widow, and his 

brother of said county, his only next of kin; that 

neither said widow nor said next of kin have applied for letters 
of administration upon the estate of said decedent, although 

more than Hays have elapsed since the burial of said decedent ) 

that your petitioner is one of the largest creditors of the said 
deceased, he therefore prays that letters of administrotion upon 
said estate be granted to him. Your petitioner further states 
that the personal estate of the said deceased will amount to 

abo^ dollars. 

Petitioner. 

(Add Verification No. 10.) 

No. 49. 

Record of Appointment of Administrator. 

In the Matter of Estate. ) T PrnhnU 
of Deceased. ] ln ™oate. 

And now on this day of 18..., the petition of 

county of Iowa, to be appointed sdministrator of the 

estate of said , came on to be heard, and it appearing to 

the court (or the clerk of the court as the case may be) that on 
or about the day of 18. ., said departed this 
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life intestate, and being at the time of his death a resident of 

county, and having property to be administered upon 

within said county, and we being desirous that the personal 
property, goods, chattels and effects of said decedent should be 
well and faithfully administered and disposed of according to 

law, it is hereby ordered that the said be and is 

hereby appointed administrator of said estate with full power 
and authority to ask, demand, recover and receive all debts due 
or owing to said intestate at the time of his death or falling due 
after his decease, and to pay all the debts of said estate after 
being duly proved according to law so far as the assets of said 
estate will extend, and to take, have and recover possession and 
make and return a full and true iuventory and appraisement of 
all and singular the goods and chattels, rights and credits of said 
intestate, and generally to do all acts necessary and proper, for 
a full and faithful administration of said estate according to law. 

The record of appointment should show whether the order is 
made by the court in session, by the judge, or by the clerk in 
vacation. It may be made by the court in session, or by the 
judge out of session or by the clerk when there is no contest. 

No. 50. 
Bond of Executor 

Know all men by these presents: 

That we, , as principal and and 

and as sureties are held and firmly bound unto county, 

Iowa, for the use of any and all persons having any interest 

herein, in the sum of dollars lawful money of the 

United States, for the payment whereof we hereby bind our- 
selves our executors and legal representatives, jointly and sev- 
erally, firmly by these presents. 

The condition of the above obligation is such that, whereas 

the above bounden on the day of 

18..., was duly appointed by the District Court in and for 

count}'', Iowa, executor of the last will and testament of 
, late of county, deceased. 

Now, if the said shall faithfully discharge the 

duties imposed upon him by law as such executor.according to the 
best of his ability, then this obligation to be void; otherwise to 
be and remain in full force and virtu*. 

Dated this day of , 18... 

, , Executor. 

> Sureties. 

(The sureties must justify as per form No. 39.) 
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No. 51. 
Bond of Administrator. 
Know all men by these presents: 

That we , as principal and and as 

sureties, all of the county of and State of Iowa, are held 

and firmly bound unto the county aforesaid, for the use of all per- 
sons who may be interested, in the penal sum of dollars law- 
ful money of the United States, well and truly to be paid, and for 
the payment of which we bind ourselves and our representatives 
jointly and severally, firmly by these presents. 

The condition of the above obligation is such that, whereas 

the above named , was on this day duly 

appointed administrator of the estate of , 

deceased, late of said county, who died intestate, on or about 

the day of , 18. ., and empowered to demand 

possess and receive all and singular the moneys, goods and 
chattels, rights and credits of said decedent and administer the 
same according to law, and orders of the court. 

Now, if the said. shall well and faithfully dis- 
charge the duties imposed upon him as such administrator, by 
law, and orders of the court, according to the best of his ability, 
then this obligation to be void, otherwise to remain in full force 
and effect. 

Dated this .... day of , 18 . . 

, Principal. 

> Sureties. 
(Add affidavit of qualifications of sureties, as per form No. 39). 

No. 52. 

Oath of Administrator or Executor. 

State of Iowa, ) 
County. J 88 ' 

I , do solemnly swear (or affirm) that as exec- 
utor (or administrator) of the estate of , deceased, 

late of said county, I will to the best of my knowledge and 
ability, faithfully perform the duties devolving upon me by law 
and the conditions of my bond as executor (or administrator) of 
said estate. • * 

Subscribed and sworn to by the said , before me 

this.. ..day of ,18.. 

[seal.] Clerk or Notary Public. 

The oath of office ought to be written on the back of the 
bond. 
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After the filing of the bond and oath the clerk must issue 
letters testamentary, or of administration, as the case may be, 
under the seal of the court, conferring upon the executor or 
administrator, the powers authorized by law. Code, § 2365. 

The letters of administration may be in the following form: 

No. 53. 
Letters of Administrator., 

To all Whom it may Concern, Greeting: 

Whereas, John Doe departed this life intestate, on or about 

the day of 18. ., being at the time of his death, a 

resident of county, Iowa, and having property to be 

administered upon within said county, and we being willing and 
desirous that the goods and chattels, moneys and credits of said 
estate be made and faithfully administered and applied; do 

hereby appoint of said county, administrator of said 

estate and do hereby grant unto said full power 

and authority, by these presents, to administer and faithfully 
dispose of all and singular the said goods, chattels, moneys and 
credits of said intestate, as provided by law, to demand, sue for, 
recover and receive and inventory property and debts due or be- 
longing to said estate, and to pay the debts which the intestate 
did owe at his death, after the same shall have been duly filed 

and proved according to law, requiring you, the said 

to make and return to the court within fifteen days from this 
date, a true and perfect inventory of all and singular the goods, 
chattels moneys and credits of said intestate so far, as the same 
may come to your knowledge. 

And if further personal property or assets of any kind, not 
included in any prior inventory, shall come to your knowledge 
or possession, you will make and return in like manner, a true 
and perfect inventory thereof without delay, and also render a 
just, full and true account of your doings in the premises, as re- 
quired by law and whenever required by the court. 

In testimony whereof I, Clerk of the district 

court of Iowa in and for Polk county, have set my hand and 

affixed the seal of said court at Des Moines, this day of 

18.. 

[seal.] . . . ., Clerk, etc. 

On the back of the letters of administration, there must be en- 
dowed the direction of the court (or ccerk) as to the notice to be 
given of the appointment of the administrator which direction 
may be as follows: 
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No. 54. 

On this. > day of 18. .the court (or clerk, when 

issued by him) hereby directs that within ten days from the re- 
ceipt of these letters the said executor or administrator, shall pub- 
lish a notice of his appointment in a weekly newspaper in 

county, for successsive weeks (or by posting 

notices as shall be directed.) 

Clerk. 

The notice may be as follows: 

No 5b. 
Administration Notice. 

Notice is hereby given that the undersigned has been 
appointed and qualified as executor or administrator of the estate 

of late of county, Iowa, deceased. All persons 

in any manner indebted to said estate will make immediate pay- 
ment to the undersigned; and those having claims against said 
estate, will file them with the clerk of the district court, of 

county, Iowa, as provided by law, duly authenticated 

for allowance. 

Dated this day of A. D., 18. .. 

Administrator, etc. 

No. 56. 

Petition for Administration by Next of Kin. 

In the Mattek of the Estate. ) t- d^l^ 
of Deceased. \ I" Probate. 

To the District Court, in and for County, loiva: 

Your petitioner states that . • of 



county, Iowa, died intestate on the day of. 

18 . . , possessed of real and personal property in said county, sub- 
ject to administration; that widow of said decedent 

has failed to administer on said estate and has thereby waived 
her right to do so; that the personal property aforesaid, is of the 

value of about. ... dollars; that your petitioner is the son 

and next of kin to said intestate and he therefore prays that 
letters of administration may be granted to him. 
Dated, etc. 

Petitioner. 

(Add Verification as per Form No. 13.) 
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No. 57. 

Order for Letters of Administration to Next of Kin. 
In the Matter of the Estate 



of 



i&Sss}***— • 



And now on this. . . day of , 18. ., this matter comes on 

for hearing before the court (or clerk) on the application of 

, of county, for letters of administration upon 

the estate of , late of said county, and it appearing 

that the said died intestate on or about the .... 

day of ., 18 . . , that at the time of his death he was a resident 

of said county, and was possessed of personal property to the 

probable value of dollars, that said intestate left a widow 

and one son the applicant herein, that said 

widow has neglected to apply for administration within the time 
provided by law, and the said being next of kin to said intestate, 
it is ordered that he be and hereby is appointed administrator of 

the estate of the said deceased, upon filing bond with 

approved sureties in the penal sum of .... dollars and take the 
oath required by law in such cases. 

The forms Nos. 61, 52 and 53 for Bond, Oath and Letters, 
respectively, may be used in this case with necessary changes. 

Section 2368. Administration: when granted in 
Other states. — If the administration of the estate of a deceased 
non-resident has been granted in accordance with the laws of 
the state or country where he resided at the time of his death, 
the person to whom it has been committed, may, upon his appli- 
cation, and upon qualifying himself in the same manner as is 
required of other executors, be appointed to administer upon the 
property of the deceased in this state, unless another has been 
previously appointed. 

A presumption will be indulged in favor of the regularity of tne 
appointment of an administrator in another state, and his consequent 
appointment of ancillary administrator here, to dispose of property 
in this state, upon proper application therefor, may be made live 
years from the death of the intestate. Woodruff ©. Shultz, 49 Iowa, 
430. 

The property left by a decedent can not be subjected ro the claim of 
a judgment creditor by an action to revive a judgment against the 
heirs of the decedent, in the absence of any administration upon his 
estate. Bridgman dt Co. v. Miller et al., 50 Iowa 392, 

The mere fact that no administrator of an estate has been appointed 
after a considerable space of time, does not confer upon the heirs of 
the intestate the property in the personal effects of the deceased, nor 
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enable them to maintain an action in their own name, on a promisory 
note forming part thereof. Uaynes et ah v. Harris, 33 Iowa, 516. 

Upon the appointment of an administrator his title to the personal 
property relates back to the death of the intestate. Id. 

If, however, it were shown that there were no debts against the 
estate, and that the period fixed for granting letters of administration 
had expired, it seems the right of the heirs to the proceeds of the note 
would be protected and enforced. Id. 

Where an administrator made a final report and was discharged, 
but the records of the probate court showed that real property belong- 
ing to the estate was undisposed of and debts remained unpaid, such 
order of discharge was regarded as not a final settlement. Crossan 
v. McCrary, 87 Iowa, 684. 

Sec. 2369. Same. — The original letters or other authority 
conferring his power upon such executor, or an attested copy 
thereof, must be filed with the clerk of the proper court before 
such appointment can be made. 

No. 58. 

Application of Foreign Administrator for Letters. 

To the District Court, in and for ......... County, Iowa: 

Your petitioner states that he is a citizen and resident of ... . 
county, state of Ohio, (or other state) that on or about the . . . 

day of , 18.., he was duly appointed and' qualified as 

administrator of the estate of of said county, deceased, 

by the court of said county, (or other probate tribunal) 

that there is personal property belonging, and debts owing to 

said estate in this county, state of Iowa, of the probable 

value of. ... dollars. Your petitioner therefore prays that let- 
ters of administration be granted to him by this court upon his 
complying with the law and the orders of the court. He here- 
with annexes the original letters of administration (or an attested 
copy) issued to him in the state of Ohio, to be filed in this 
Court. , Petitioner. 

(Add Verification No. 13.) 

No. 09. 

Order Appointing Foreign Administrator. 

In the Matter op the Estate ) r D , . 
of ....Deceased.} In Prohate - 

And now on this day of 18. ., the petition of 

of county, state of Ohio, (or other State) 

to be appointed administrator of the estate of late 6f 

said county deceased who it is alleged, left personal property in 

this county, Iowa, and having tendered for filing the 

original letters of administration granted to him, the said (peti- 
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tioner) by the (tribunal by name) in said state of Ohio, together 
with a certified transcript of the record of said court showing 
that he was duly qualified as such administrator under the laws 
of said state, by giving bond with approved suerties and taking 
the oath required by law. It is therefore ordered that adminis- 
tration of said estate in this state be and hereby is granted to 

the said and letters be issued to him accordingly, 

upon his giving bond in the sum of dollars with 

approved suerties conditional according to law. 

A foreign executor or administrator, upon being appointed in 
this State, must qualify himself in the same manner as is 
required of domestic executors, and the same form of oath and 
bond may be used, as are used by domestic executors or admin- 
istrators. 

The form of letters may be as follows: 

No. 60. 
Letters of Administration to Foreign Administrtor. 

District Court of County. 

The State of Iowa, ) oa Tm t> m „i„ 4m 

County. P* In Probate ' 

To all Whom it may Concern , Greeting: 

Whereas, on the day of , 18. ., on applica- 
tion of of county, State of Ohio, and 

the filing by him in this conrt the original (or certified copy) 

letters appointing him executor of the estate of ., late 

of county, Ohio, and the said having 

duly qualified himseif under the laws of this State by giving 

bond with approved sureties in the sum of and been 

duly sworn, it was ordered by the court that letters of adminis- 
tration be granted unto the said , authorizing and 

empowering him to administer upon said estate in the State of 
Iowa, with the same powers and authority granted to domestic 
or administrators. 

These letters are therefore to authorize and command you, 

the said , to proceed without delay to take charge 

of, and collect all and singular, the goods and chattels, property 
and effects belonging to said decedent in this State, and file a 
true and perfect inventory and appraisment thereof, to receive 
and collect all debts due him and to pay all just claims against 
his estate that may be filed and proven according to law, and 
render just and full account of your doings in the administration 
of said estate as required by law and the orders of the court. 

In testimony whereof I, , clerk of said district 

court, have hereunto set my hand and affixed the seal of said 

court, this. . .day of , 18. . 

[seal.] , Clerk. 
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CHAPTER IX 



OF THE SETTLEMENT OF THE ESTATE. 

Section 2370. Inventory.— Within fifteen days after his 
appointment, the executor shall make and file with the clerk an 
inventory of all the personal effects of the deceased of every 
description which have come to his knowledge, and a list of all 
book accounts which appear by the books or papers of the 
deceased to be unsettled. Such inventory shall be so made out 
as to show separately and distinctly, each by itself, the property 
inventoried as general assets of the deceased; the property 
inventoried and which is regarded as exempt under the next two 
sections; and the book accounts. 

The ancient common law rule that a debtor who is made the exe- 
cutor of his creditor is thereby released from the debt, it not appear- 
ing that the assets of the estate are insufficient to meet the testator's 
debts, is not in force in this country, and the debt in the hands of the 
executor is regarded as general assets of the estate for the benefit, 
not only of creditors, but of legatees and others interested. Kaster 
v. Pierson, 27 Iowa, 90. 

In an action by a receiver against an executor on a promissory note 
made by the latter to the testator, judgment should be rendered 
against him in his individual capacity, and not as executor. Id. 

If the executor or administrator fails to file an inventory, for 
more than fifteen days after his appointment, any person inter- 
ested in the estate may apply to the court or Judge for an order 
requiring him to do so at once. 

Ho. 61. 

Petition for Inventory. 

In the Matter of the Estate ) j Probate 
of , Deceased. ) rrooaie. 

To the District Court, in and for County, Iowa: 

Your petioner, , states that he is a resident of 

county, Iowa, that he is a creditor of the estate of 

, deceased, (or the next of kin, or devisee, or legatee, 

as the case may be); that letters of administration (or testa- 



OF THE SETTLEMENT OF THE ESTATE. 63 

mentanj) were granted and duly issued to , of said 

county, on the day of , 18. ., and that notwitb- 

s'and'a^ more than fifteen days have elapsed since said appoint- 
nui-t, tue said has failed and neglected to file an inventory 
of in* personal effects of the said decedent as required by law. 

Your petitioner, therefore, prays that the said , 

executor (or administrator) as aforesaid, may be required to 
appear in court without further delay and file such inventory. 

Dated this. . . .day of . . , A. D., 18. .. 

, Petitioner. 

(Add verification No. 13.) 
No. 62. 

Order for Inventory. 

lN o* THE M . ATIEB , SSSS \ In Prohate - 

And now on this day of , the petition of 

, of county, coming on for hearing and it ap- 
pearing that said petitioner is a creditor of said estate; that 

, the duly appointed executor (or administrator ) has 

failed and neglected to file an inventory of the personal effects 
of said estate, although more than fifteen days have elapsed 
since his said appointment as such executor (or administrator). 

It is therefore hereby ordered th$t said be notified 

and required to be and appear before the court on the 

day of , 18. ., and then and there return a full and 

true inventory of the personal effects of the said decedent (or 
testator) or show cause why he should not be attached for his 
failure to do so. 

Dated this day of , A. D. 18. . 

, Judge, etc. 

This order may be made by the judge in vacation or in term. 
If made in vacation it should be filed in the clerk's office and 
entered of record. If made in open court it will, of course, be 
recorded in the usual manner. 

No. 63. 

Notice to Return Inventory. 

In district court in and for county, Iowa. 

To , executor ( or administrator ) of the last will 

and testament ( or estate ) of , late of , 

deceased, you are hereby required to be and appear before our 
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said court on the .... day .of . . . . , 18 . . , and make return of a 

full and true inventory of the personal estate of said , 

deceased, as required by law, or show cause why you should not 
be attached for your failure to do so. 

Dated this day of , A. D. 18. . 

, Judge, etc., (or Clerk). 

If the order upon which the above notice is based is made by 
the judge in vacation the notice will be signed by the judge, but 
if the order is made by the court in session the notice should be 
signed by the clerk with the seal of the court affixed. 

The service should be made by the sheriff. 

Sec. 2371. When not assets. — When the deceased leaves a 
widow, all personal property which! in his hands as the head of 
a family would be exempt from execution, after being invento- 
ried and appraised, shall be set apart to her as her property in 
her own right, and be exempt in her hands as in the hands of 
the decedent. 

Property of the intestate set apart to the widow under section 2361 
of the revision, when no longer needed and used by her as the head of 
his family, fell into the general personal estate, and became liable to 
distribution according to law, but not for the payment of debts. Oas- 
Tcell v. Case, 18 Iowa, '147; Meyer v. Meyer, 23 Id., 359. 

It was also held, under the same section, that an heir could not 
claim the exclusive right to property set apart to the widow, by the 
executor, even though the widow was not entitled thereto because 
there was no longer a family within the meaning of the section. 
Paup v. Sylvester, 22 Iowa, 371. 

Personal property belonging to the wife and exempt from execution 
in her hands does not, under this section, vest in her husbahd at her 
death but goes to the administrator. This section bestows a right 
upon the widow, in the property of her deceased husband, which is 
not given to the husband of a deceased wife in her property. Wilson 
v. Breeding, 50 Iowa, 629. 

When the husband dies, leaving personal property which was 
exempt from execution in his hands, and the same is taken possession 
of by his widow, she will not be deprived of her right thereto under 
the statute by reason of the fact that no inventory or appraisement 
were made as provided in this section. Adkinson v. Breeding, 56 
Iowa, 26. 

It was held, under the revision, that the property, which under the 
statute was exempt to the widow, as the head of the family, was not 
to be deemed assets in the hands of the administrator, nor to be 
administered upon as such; and that even consent on her part to such 
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administration, under a misapprehension of her rights, would not 
estop her from afterwards claiming the property or its proceeds. 
Ellsworth v. Ellsworth, 33 Iowa, 164. 

Upon the death of a married man leaving money derived from a 
pension received from the United States, the money goes to the admin- 
istrator and not to the widow. Perkins v. Hinkley, 71 Iowa, 371. 

Sec. 2372. Life insurance. — The avails of any life insur- 
ance [or any other sum of money made payable by any mutual 
aid or benevolent society upon the death of a member of such 
society] are not subject to the debts of the deceased, except by 
special contract or arrangement, but shall, in other respects, be 
disposed of like other property left by the deceased. 

The proceeds of a policy of insurance upon the life of the husband 
or wife are not exempt from the debts of the survivor, after the pro- 
ceeds shall be realized. 43 Iowa, 607. 

The proceeds of a policy of life insurance which is payable to 
another than the insured do not constitute assets of his estate, and 
cannot be disposed of by him by will. McClure v. Johnson, 56 Iowa, 
620. 

The proceeds of a policy of life insurance are not exempt from exe- 
cution for the debts of the beneficiary. When such property descends 
to the widow and children of the insured, it becomes subject to their 
individual debts the same as any other inheritance. Murray v. Wells, 
53 Iowa, 256; Smedley v. Felt et al., 43 Id., 607. See, also, Rhode v. 
Bank, 53 Id., 375. 

No. 64. 

Inventory of Personal Property of , late of 

County, deceased. 

To the District Court of Iowa, in and for County: 

I, , executor (or administrator) of the estate of .... 

. - . . , late of county, deceased, did, on the ....... day 

of , 18 . . , make an inventory of all the property and effects 

of the said decedent, of every description which have come to 
my knowledge and a list of the book accounts which appear by 
the books and papers of said decedent to be unsettled as follows: 
to wit: 

SCHEDULE A. — LIST OF GENERAL ASSETS. 

One reaper and mower. 
Two horse rakes. 
Two brown horses. 
Two black horses. 
Four black colts. 
5 
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Three white cows. 

Three black cows. 

Five hundred bushels of corn in cribs. 

Twenty tons of timothy hay in stack. 

Fifty head of hogs — fat. 

Twenty-five head of sheep. 

Book accounts against (name the persons). 

SCHEDULE B. 

Being a list of property set apart to the widow of said de- 
cedent, viz: as her property in her own right under 

section 2371 of the Code: 

The wearing apparel of herself and her five minor children, 
kept for their use as such. 

Two bureaus in which the same is kept. 

One shot gun. 

Bibles and school books, private library. 

Family portraits, paintings and pictures. 

One musical instrument— piano forte. 

Two red cows with their calves. 

One sorrel horse. 

Twenty sheep. 

Five black hogs — fat. 

Twenty pigs under six months old. 

Two hundred bushels of corn. 

Twenty tons of hay. 

Three beds and the bedding. 

Household and kitchen furniture of about $150 in value. 

One sewing machine. 

Twenty bushels of potatoes. 

One barrel of fiour. 

One hundred pounds of pork. 

Ten bushels of apples. 

Ho. 60. 

The clerk should indorse on the inventory as follows: 

"Inventory of personal estate of deceased, filed 

this day of A. D., 18:." 

Clerk, etc. 

It will be understood that the above is only a form of the list 
of articles which may be assigned to the widow, but only such 
of said articles as are in fact a part of the estate are to be 
included in the list. 

Where a promissory note stipulated that one month after a certain 
policy of life insurance should become due and payable, the makers 
of the note, who were the insured and his wife would pay eight 
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hundred dollars to the payee of the note, it was held that the note did 
not constitute a contract making the avails of the policy liable to be 
taken and applied in payment of the note. Herriman v. MeKee, 49 
Iowa, 185, 

Sec. 2373. Appraisement. — All property inventoried by 
the executor shall be appraised by three appraisers, who shall be 
appointed immediately on the filing of the inventory. 

Sec. 2374. Clerk to notify appointees.— The clerk shall 
issue to them a notification of their appointment, accompanied 
by a copy of the inventory as returned by the executor, and in 
making their appraisement they shall affix a value to each item 
of property, separately, as it appears in such inventory. 

From these two sections it seems that the executor or admin- 
istrator must make his inventory and file it with the clerk with- 
out any appraisement. And thereupon the clerk will appoint 
appraisers and issue to them a written notification of their 
appointment accompanied by a copy of the inventory returned 
by the executor, and then the appraisers, after being sworn, will 
proceed to appraise the property enumerated in the inventory. 

The notification to the appraisers may be as follows: 

No. 66. 
Notice to Appraisers. 

In the Matter of the Estate ) 
of Deceased. J 

To , and 

You and each of you -are hereby notified that you have 
been appointed appraisers to value and appraise the personal 

property and effects of deceased, as they appear in the 

copy of an inventory thereof, furnished to you herewith. You 
will, after being duly sworn to faithfully and impartially dis- 
charge your duty as such appraisers proceed to affix a value to 
each item of property, separately as the same appears in the 
said inventory, and return said appraisement and inventory to 
this oflice without delay, together with a report of your doings 
in the premises. 

Witness my hand with the seal of the district court of 

county hereto affixed, this day of 18. . 

[seal.] Clerk, etc. 

Accompanying this notice, the clerk must send a copy of the 
inventory which must be delivered to the appraisers. 



68 OF THE SETTLEMENT OP THE" ESTATE. 

The original notice should also be delivered to them, and the 
return of service made on a copy thereof. 
The return of service may be as follows: 

Ho. 67. 

I hereby certify that I received the notice of which the within 

is a true copy on the day of , 18. ., and served 

the same on the persons therein named on the same day (or 

other day as may be) at in county, Iowa, by read- 

iug said notice to each of said persons and by delivering the 
said notice to the first of said appraisers named therein together 
with the copy of inventory accompaning the same. 

Daniel Ketchem, Sheriff, etc. 

If served by any one than the sheriff the return must be 
sworn to. 

No. 68. 
Oath of Appraisers of Personal Property. 

State of Iowa, ) 
County, j 

We, , and on oath do solemnly swear 

(or affirm) that we will, to the best of our knowledge and ability, 
well and truly perform our duty as appraisers of the personal 

estate of , late of county, 'deceased, 

as required by law. (Signed by each.) 

Subscribed and sworn to by the said , and 

before me this. . . .day of , 18. .. 

, Notary Public for said County 

After being sworn the appraisers will proceed to fix; a value 
on each item of personal property and book accounts contained 
in the schedules sent down by the clerk, and enter such value 
opposite each item and then report as follows: 

No. 69. 

Report of Appraisers. 

To the District Court, in and for County, Iowa: 

We, the undersigned appraisers, duly appointed to appraise 

the personal property and effects of , late of 

county, deceased, under the administration of , of said 

county, report as follows: After having been duly sworn, as 
shown by the oath herewith returned, duly subscribed by us, we 

proceeded on the . . . .day of , 18 . . , to appraise and 

fix a value to each item of personal property, notes and book 
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accounts contained in tne inventory placed in our hands, as the 
same are shown in the schedules C. and D. accompaning this 
report. 

Dated this day of , 18. . 

Appraisers. 



No. 70. 

SCHEDULE "c."— GENERAL ASSETS. 

One reaper and mower, valued at $150.00 

One horse rake — old, valued at 10.00 

One horse rake— nearly new, valued at 20.00 

One brown mare 4 years old, valued at 70.00 

One brown horse 6 years old, valued at 80.00 

One black horse 10 years old, valued at 40.00 

One black mare 7 years old, valued at 300.00 

Two black colts, valued at $25 each 50.00 

Two black colts, valued at $15 each 30.00 

One white cow, valued at 30.00 

Two white cows, valued at $20 each 40.00 

(Continue thus with all the property belonging to this 
schedule.) 

SCHEDULE ;4 D." — PROPERTY SET OFF TO WIDOW. 

The wearing apparel of the widow, valued at $30 00 

The wearing apparel of her daughter Jane, valued at 18.00 

The wearing apparel of her son James, valued at 10.00 

The wearing apparel of her son Henry, valued at 8.00 

Two bureaus to contain wearing apparel of family, valued 

at $8 each. ." 16.00 

Private library, bible and school books, valued at 10.00 

One shot gun, valued at 12.00 

Three pictures of children, $2 each 6.00 

One musical instrument, piano forte, valued at 65.00 

One red cow and calf, valued at 40.00 

One red cow, valued at 20.00 

(Continue thus to enumerate and value each item of property 
set off to the widow as shown in inventory, which consists of 
all oersonal property that was exempt from execution to the 
husband as the head of the family.) 

All of which is herewith respectfully submitted this. . .day of 
,18... 



Appraisers. 
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Sec. 2375. Allowance to widow and children. The 

court shall, if necessary, set off to the widow, and children under 
fifteen years of age, of the decedent, or to either, sufficient of 
his property, of such kind as it shall deem appropriate, to sup- 
port them for twelve months from the time of his death. 

Under this section the court, in a proper case, may direct the exec- 
utor to pay to the widow of the decedent, for the support of herself 
and children, a sum of money in quarterly installments, instead of 
setting apart for their support specific property, and it is no valid 
objection to such order that the executor has not at the time enough 
money in his hands to pay the first installment; nor is such order 
objectionable as being in violation of section 2377 of the Code. Estate 
of McReynolds, 61 Iowa, 586. 

It was also held, under the same section, that an heir could not 
claim the exclusive right to property set apart to the widow, by the 
executor, even though the widow was not entitled thereto because 
there was no longer a family within the meaning of the section. 
Paup v. Sylvester, 22 Iowa, 371. 

It was also held under the revision, that the property, which under 
the statute was exempt to the widow, as the head of the family, was 
not to be deemed assets in the hands of the administrator, nor to be 
administered on as such; and that even consent on her part to such 
administration, under a misapprehension of her rights, would not 
estop her from afterwards claiming the property or its proceeds. 
Ellsworth v. Ellsworth, 33 Iowa, 164. 

An allowance made by the court to the widow, under this section, 
unless modified by provisions of 2377, of the Code must be paid in 
preference to a claim of a creditor of the decedent, filed and allowed 
as a claim against the estate; and the administrator has no power to 
contract with a creditor that his claim shall have preference; nor has 
the court power, upon the allowance of the claim, to order that it 
shall be first paid. In re Estate, of Dennis, 67 Iowa, 110. 

In addition to the property set off to the widow as her own 
property, in her own right, the court is authorized, if necessaiy, 
to set off to her and the children under fifteen years of age, or 
to either, sufficient of the property of the estate of an appropri- 
ate kind to support them for twelve months from the decedent's 
death. Application for this purpose sould be made to the court. 

Sec. 2376. Supplemental inventory. —A supplemental 
inventory must be made in like manner, whenever the existence 
of additional property is discovered. 

The supplemental inventory must be made and filed with the 
clerk, and appraised in the same manner, as in the original one. 
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No. 71. 

Petition for Allowance to Widow and Children. 
To the District Court in and for County, Iowa: 

Your petitioner states that she is the widow of the late 

. . . ., deceased, who died on the day of , 18. ., leav- 
ing your petitioner, , his widow, and their six children, 

namely: James , aged twelve years; John , aged 

ten years; Jane , aged eight years; Mary . . . , . . , aged six 

years; Sarah , aged three years, and Henry , aged 

one year; that the value of your petitioner's husband's real estate 

is about dollars, and the value of his personal estate 

about dollars; that the indebtedness of said estate is 

about dollars; that the property of your petitioner in 

her own right is of the value of dollars; that no allow- 
ance has yet been made to petitioner or said children out of said 
estate for their support. Your petitioner has had set apart to 
her as her property in her own right the personal property of 
her said deceased husband which was exempt from execution to 
him as the head of a family, a schedule of which is as follows: 
( Here set out a schedule of the property thus set apart to the 
widow). That your petitioner, with said children, are occupying 
their homestead which belongs to said estate and in which her 
husband died, that she has no money or means of her own by 
which Fhe can maintain herself and children, except the supplies 
now on hand which may last a few weeks. She therefore asks 
the court that a reasonable allowance be made for her and her 
said children's support, out of the personal estate of her deceased 
husband, for the term of twelve months from the death of said 
husband. 

Subscribed and sworn to before me by the said , this 

day of ,18.. 



(Clerk, Notary or Justice of the Peace). 

This form may be varied in the statement of the grounds for 

asking the allowance, according to the circumstances of each 

case. This allowance is, of course, in addition to the property 

set off to the widow as her own property under section 2371 of 

the Code. 

No. 72. 

Order of Allowance to Widow and Children. 

In the Matter of the -Estate ) Tm p^^ 
of , Deceased. \ In Probate. 

And now on this day of , 18 . . , the application 

of widow of the late , deceased, for an allow- 
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ance out of the said decedent to be made to her and their child- 
ren under fifteen years of age for $heir support for twelve 
months from the date of the death of said decedent, and the 
court being fully advised in the premises does grant said appli- 
cation and it is hereby ordered that (the administrator) 

of said estate, pay out of the moneys of said estate to the said 
widow the sum of dollars in equal monthly [or quar- 
terly) installments, (or the allowance may be in certain property 
in the hands of the administrator and must be referred to accord- 
ingly). 

A certified copy of this order should be issued by the clerk to 
the administrator as his authority for making the allowance 
ordered out of the property or money of the estate. The admin- 
istrator should take from the widow proper vouchers for what 
he delivers to or pays her. 

Sec. 2377. Allowance reversed. — The court may, on the 
petition of the widow, or other person interested, review the 
allowance so made to the widow or children, and increase or 
diminish the same, and make such order in the premises as it 
shall deem right and proper. 

Sec. 2378. Property in another county.— If any portion 
of the decedent's personal property be in another county, the 
same appraisers may serve, or others may be appointed. 

No. 73. 

Petition for Review of Allowance. 

1 Y F HE Ma ™ b " .™-£S2 1 In Probate - 

To the District Court in and for County, Iowa: 

Your petitioner* , widow of the above named 

decedent, comes and petitions the court to review and modify 
the order of allowance heretofore made to her and her children 

out of the estate of the said , deceased, and for 

grounds thereof shows the court the following facts: 

(Here state the objections to the order and wherein a change is 
asked). 

, Widow, etc. 

The form of entry of the action of the court in making the 
original allowance may, with proper modification, be used for its 
action upon the petition of review. 

An administrator who takes the property of the widow is a tres- 
passer, and is personally liable, and cannot in an action to recover the 
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property, insist that he shall be substituted in his capacity as admin- 
istrator. Herd v. Herd, 71 Iowa, 497. 

Sec. 2379. Discovery of Assets: proceedings.— The 

court or judge may require any person suspected of having 
taken wrongful possession of any of the effects of the deceased, 
or of having had such effects under his control, to appear and 
submit to an examination under oath touching such matters; 
and if on such examination it appear that he has the wrongful 
possession of any such property, the court or judge may order 
the delivery of the same to the executor of the estate. 

Sec. 2380. Same. — If, on being duly served with the order 
of the court or judge requiring him to do so, any person fail to 
appear in accordance with such order; or if, having appeared, he 
refuse to answer any question which the court or judge deem 
proper to be put to him in the course of such examination; or if 
he fail to comply with the order of the court or judge requiring 
him to deliver the property to the executor, he may be com- 
mitted to the jail of the county until a compliance be yielded. 

Under section 2380 and the preceding one, the examination must be 
confined to the person summoned ; and it is not competent to intro- 
duce other evidence to contradict his statements or to establish the 
administrator's claim to the property. Smyt?ie v. Smyths, 24 Iowa, 
494. 

The person thus subjected to examination is not a witness within 
the meaning of section 3982 of the Revisions. Id. 

This case, however, does not hold that the executor or administra- 
tor may not bring an action against a person having wrongfully taken 
possession of property belonging to the decedent or wrongfully detains 
the same, and in such action prove by other evidence that of the 
defendant, the executors title to such property, but only that in a pro- 
ceeding under- these particular sections he is confined to an examina- 
tion of the accused party. 

These sections 2379, 2380, do not confer authority upon the court 
to try, as an issue of tact, upon general evidence whether the person 
examined has taken wrongful possession of the effects of the estate of 
the deceased, but merely to summon and compel the appearance of 
such person, and subject him to an examination under oath; and 
where it appears therefrom that he has property belonging to the 
estate, order the same to be delivered to the administrator, and to 
enforce such order by imprisonment of the defendant if necessary. 
Hickman v. Stanton, 32 Iowa, 134. 

Where property claimed to be assets of the estate, has been taken 
and converted into real estate, this proceeding is not applicable. 
Madison v. Shockley, 41 Iowa, 451. 
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Ho. 74. 

Examinations Touching Petition for Possession of Property 
Suspected to be Wrongfully Concealed. 

In the Matter op the Estate ) Tmm z>_i_^ 
of Deceased. \ In Prohate ' 

To the District Court in and for Couuty: 

Your petitioner states that he is the executor 

(or administrator) of the estate of late of 

county, deceased, that your petitioner has reason to suspect, and 
does suspect that one of said county, has wrong- 
fully obtained possession or control of and conceals (or whatever 
the facts are) certain personal property belonging to said estate, 
viz: (Here describe the articles?) Wherefore your petitioner 

asks that the said may be required to appear 

before the court at such time as the court may appoint, and 
submit to an examination under oath touching the matter of this 
complaint and abide the order of the court in the premises. 

Executor. 

Dated the day of , 18. . 

(Add Verification.) 

No. 7«. 

Order of Court, for Appearance of Person Concealing Prop- 
erty °f Decedent 

In the Matter of the Estate ) t- t>_i_,^ 
of , Deceased. \^ Probate. 

And now on this day of , 18. ., was presented 

to me (of to the court) the petition of executor (or 

administrator) of the estate of deceased, represent- 
ing that one has taken wrongful possession of 

personal property belonging to said decedent and conceals the 

same, it is ordered that the said be and appear at 

the court house in and for county, on the 

day of 18. ., then and there to submit to an exami- 
nation under oath, touching the said matters of complaint. 

« , Judge of District Court, etc. 

The petition may be presented to, and the order may be made 
by the Judge, or by the court in session, as may be deemed 
necessary or convenient. An order or a certified copy thereof 
must be served upon the person complained of, for such time as 
the court or judge shall direct. 
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If the person complained of refuses to appear the court or 
judge may issue a warrant for his arrest and thereby compel his 
appearance and examination. 

No. 76. 
Warrant of Arrest. 
The State of Iowa, 
To the Sheriff of < County, Greeting: 

Whereas, A complaint was filed and an order made requir- 
ing to be and appear before the district court, in 

and for county, at the court house in 

on the day of , 18. ., to then and theresubmit to an 

examination under oath touching his wrongful possession of 

certain personal property belonging to the estate of 

deceased; and, 

Whereas, The said has been duly notified of 

the said order and has neglected and refused to appear, or to 
surrender possession of said property to the executor (or admin- 
istrator) of said estate as ordered by the court. You are, there- 
fore, hereby commanded to forthwith arrest the said 

and bring him before our said court, on this day of , 

18.., to answer such questions as may be propounded to him 
touching the possession of the property above referred to, as the 
court shall deem proper, and abide the further orders of the 
court in the premises. 

In witness whereof, L clerk of said court have 

hereunto set my hand and* affixed the seal of said court this. . . . 

day of , 18. . 

Clerk, etc. 

No. 77. 
Order of Commitment 

The State of Iowa, Plaintiff, ) In Probate, 
vs. >• 
, Defendant. ) Contempt. 

Be it remembered that on the .... day of , A. D., 

18 . . , upon the complaint of , executor of the 

last will and testament of , deceased, that the 

above named defendant, had wrongfully taken pos- 
session of certain described personal property belonging to the 
said complainant as executor aforesaid and concealed and refused 
to give up said property to said executor, it was ordered by the 
court that said defendant should be notified to be and appear 
before the court on the. . .day of , 18. ., at the court 
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house in , then and there to submit t> an examina- 
tion under oath touching said matters of complaint, and it 
appearing to the court that said order of the court has been 
duly served on the said defendant, but that he has failed and 
refuses to obey said order and refuses to appear as required (or 
having appeared, refuses to answer, or to deliver up the property 
as the case may be). It is therefore ordered and adjudged that 

said is in contempt of this court and that he be • ora- 

mitted to the jail of county until he shall comply 

with the orders of the court in the premises. 

No. 78. 
Warrant of Commitment 
The State of Iowa, 
To the Sheriff of County, Greeting: 

Whereas, on the. .day of , A. D., 18. ., by an 

order of the district court in and for couuty, Iowa, 

was duly convicted of a contempt of court by 

refusing to obey a lawful order of said court made in a lawful 
proceeding therein pending; and it was then orderpd by the 

court that the said be committed to the jail of said 

county until he shall obey the order of the court in the premises. 
Now, therefore, you are hereby commanded to take the body of 

the said , and him safely keep in your custody in 

the county jail of county, until he, the said 

, shall express his willingness to comply with 

the said order of the court, and then -bring him into court or 
before the judge thereof, or until he shall be otherwise legally 
discharged. 

In witness whereof I, , clerk of said court 

have hereunto set my hand and affixed the seal of said court 

this.. ..day of , A. D., 18.. 

, Clerk, etc. 

Section 2381. Same. — Whenever it is probable that the 
known and acknowledged property of the deceased will not be 
sufficient for the payment of his debts, any person to whom the 
legal title of any real estate was conveyed by the decedent or 
any person through whom the legal title to any real estate con- 
veyed by the decedent has subsequently passed, or any p rson 
claiming an interest in any such real estate, may be required 
to appear and submit to an examination as contemplated in the 
preceding sections, subject to the penalties therein prescribed; 
and the court or judge shall have full power to order the proper 
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declaration of trust to secure the estate, to be made by any per- 
son who may appear on such examination to hold the legal title 
to any real estate which in the event of the insufficiency of the 
personal property would be assets for the payment of debts, and 
to enforce compliance with such order as is provided in the next 
preceding section. 

The forms given for proceedings under sections 2379 and 2380 
can be properly used for proceedings under this section, with 
proper modifications in the statement of facts in the petition, 
as to truth of the matter. 

Sec. 2382. May Compound. — The executor, with the 
approbation of the court, may compound with any debtor of 
the estate who may be thought unable to pay his whole debt. 

Sec. 2383. Mortgage assets. — The interest of a deceased 
mortgagee shall be included among his personal assets, and, 
upon its being paid off, satisfaction shall be entered by &e 
executor. 

Under our law the interest of a mortgagee is a mere chattel inter- 
est, and not an interest in land, as at common law, and, therefore, 
such interest goes, upon the death of the mortgagee, to his adminis- 
trator and not to his heirs. Newman v. De Lormer, 19 Iowa, 244 ; 
Trobridge v. Sypher et al„ 55 Id., 352. 

Sec. 2384. Will sustained: creditors.— When a person 
by his will makes such a disposition of his effects as to prejudice 
the rights of creditors, the will may be sustained by giving 
security to the satisfaction of the court for the payment of the 
claims of the creditors to the extent of the value of the property 
devised. 

If the court orders that the security mentioned in the above 
section shall be by bond, it may be as follows: 

No. 79. 
Bond for jpayment of claims. 
Know all men by these presents: 

That we, , principal, and and . 



sureties are held and firmly bound unto the State of Iowa for 
the use and benefit of all persons interested herein, in the penal 

sum of dollars well and truly to be paid, and for 

the payment of which we bind ourselves and our personal repre- 
sentatives jointly and severally, firmly by these presents. 
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The condition of this obligation is such that, whereas, 

, late of county, by his last will and 

testament made such a disposition of his property as to prejudice 
the rights of his creditors by leaving insufficient property undis- 
posed of by his said will to pay his just debts. 

Now if the above bounden shall well and truly pay all of the 
just claims of the creditors of said decedent which shall be 
allowed by the court to the extent of the value of the property 
devised by said will, then this obligation to be void otherwise to 
remain in full force and effect. 

Dated this day of , 18. . 

. i , Principal. 

>■ Sureties. 

(Add affidavit of the sureties as per form No. 39.) 

Sec. 2385. Money received paid on debts.— When no 

different direction is given in the will, debts due the estate, shall, 
as far as practicable, be collected, and the debts owing by the 
estate paid off therewith, to the extent of the means thus 
obtained. 



CHAPTER X 



SALE OF PROPERTY. 

Section 2386. Personal. — The Court, on the application 
of the executor shall from time to time, direct the sale of such 
portion of the personal effects as are of a perishable nature, or 
which, from any cause, would otherwise be likely to depreciate 
in value, and also such portions as are necessary to pay off the 
debts and charges upon the estate. 

The real estate of an intestate decends to his heirs at law, and the per- 
sonal property only goes to his administrator unless the latter proves in- 
adequate for their payment of the debts of the intestate, in which case 
the administrator may be authorized by the court to sell enough real 
estate to make up the deficit. Kinsell v. Billings, 35 Iowa, 154. • 

The interest of ihe widow in the real estate of her deceased husband 
is not subject to the payment of his debts, and may be set apart to her 
without reference thereto. Mock v. Watson, 41 Iowa, 241. 

This section should be understood as referring to the interest of the 
intestate as distinguished from that of the wife, in the lands of the 
intestate. Id. 
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But where the administrator instituted a proceeding in the probate 
court to sell lands to pay debts of the estate, making the widow a 
party, and she was duly served with notice, and the land was sold 
under an order of the court in that proceeding, it was held that her 
right of dower was thereby adjudicated in that proceeding, and that 
she could not afterward maintain an action therefor. Olmstead v. 
Blair, 45 Iowa, 42 ; 39 Id., 685 ; 41 Id., 255. 

No. 80. 

Application to sell Personal Property for the Payment of Debts. 
Is the Matter of the Estate ) Tm u ^„* a 

OF DECEASED. \ I****"**- 

To the District Court, in and for County, Iowa. 

Your petitioner states that he is the duly appointed and quali- 
fied administrator of the estate of late of 

county, deceased, that the moneys arising from the debts due to 
said estate amount to the sum of (state the amount, or if there is 
none so state) and that the debts owing hy the decedent at the time 
of his death amount to the sum or .... dollars as will fully 
appear by reference to the claims on file in the office of the clerk 
of this court, that it will be necessary to sell said personal pro- 
perty, or so much thereof as shall be necessary to pay said debts; 
that said decedent left the following personal property which is 
exempt from execution. (Here give a list of the exempt property 
and set off to the widow.) Therefore your petitioner asks that 
the court will order and direct him to sell said personal property 
not exempt from execution, at public auction, and apply the 
proceeds thereof to the payment of the debts of said decedent. 

, Petitioner, 

or A . . B . . Attorney for Petitioner. 

(Add Verification No. 13.) 

No. 81. 
Order for the Sale of Personal Property to pay debts of Estate. 

And now on this day, to- wit, .... day of 18 . . , the 

application of administrator (or executor) of the 

estate of late of county, deceased, to sell 

the personal property (or some portion of it as the case may be) 
belonging to the estate of said deceased, for the purpose of pay- 
ing the debts and charges upon said estate, and the court being 
fully advised in the premises does find that a sale of said personal 
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property (or a designated portion thereof as the case may be) is 
necessary for the purpose of paying the said debts and charges 

and it is hereby ordered that said administrator as 

aforesaid be and is hereby authorized and empowered to sell said 
property at public auction after giving (here set out the notice 
ordered to be aiven) for cash ( or such credit as the court shall 
order) and to keep correct account and make due report of his 
doings in the premises. 

A certified copy of this order should be issued by the clerk to 

the executor, or administrator, as his authority to make the 

sale. 

An administrator who buys in land upoN the foreclosure of a mort- 
gage belonging to the estate, holds it as personal property, and he may 
convey it without an order of court. Stevenson v. Polk, 71 Iowa, 278. 

No. 82. 

Notice of Administrator's Sale of Personal Property. 

Notice is hereby given that on the day of , 18. ., at 

the late residence of , deceased, I will expose to sale 

at public auction the following described personal property 
belonging to the estate of said decedent, viz.: (Here describe the 
property to be sold). Said sale will commence at 10 o'clock A. M., 
of said day and continue from day to day until said property is 
all sold. The terms of sale will be for all sums of $10 and 
under, cash in hand, and for all sums above that amount twelve 
months' credit at six per centum interest, secured by promissory 
note with approved personal security (or whatever may be the 
terms of sale prescribed by the court). No goods to be removed 
until paid for or note given therefor. 

Dated this day of , A. D. 18. . 



Executor etc.^ (or Adminisirator). 

8ALE OF REAL ESTATE. 

Section. 2387. (Sale of real property.) If the personal 
effects are found inadequate to satisfy such debts and charges, a 
sufficient portion of the real estate may be sold for that purpose. 

Sec. 2388. Application for that purpose can be made 
only after a full statement of all the claims against the estate, 
and after rendering a full account of the disposition made of the 
personal estate. 

Application by an executor to sell real property of decedent must be 
made within eighteen months from the time he gives notice of bis 



Ik the Matter of the Estate 
of 
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Appointment unless the circumstances of the case would justify a 
court of equity in making an exception to the rule, in which case the 
application should be made within a reasonable time; but thirteen 
years is not a reasonable time* McCrsary v. Jasper et al„ 41 Iowa, 255. 

Sec. 2389. Before any order to that effect can be 
made, all persons interested in such real estate shall be served 
with notice in the same manner as is prescribed by the judge. 

In a proceeding for the sale of real estate by an executor, wherein 
the court has prescribed the same notice aa is provided by law in 
ordinary actions, a defendant who has been served by publication 
only and has not appeared, may avail himself of the provisions of 
section 2877 of the Code, and may thereunder have the order of sale, 
made on default, set aside on motion therefor at any time within two 
years after the making of the order. Huston v. Huston, 29 Iowa, 347, 

No. 83. 

Application to sell Real Estate. 

che Estate ) Tm t>„^l.„ 
, Deceased. K* Probate ' 

To the District Court of County, Iowa : 

Tour petitioner, ♦ . , administrator of the estate of 

, late of county, deceased, respectfully 

show that on the day of , 18 . . , he was duly- 
appointed administrator of the estate of said , deceased, 

by this court, and duly qualified as such and gave notice of his 
appointment according to law; that your petitioner proceeded to 
make and return a true and full inventory of all personal prop- 
erty, moneys, rights, credits and eifects of said estate, and also 
proceeded to ascertain the debts owing by said estate and after 
collecting debts due the estate and selling the property thereof 
it is found that the personal effects left by said intestate are 
inadequate to satisfy the debts and charges against said estate as 
will more fully appear from the statement hereto appended 
showing the claims against said estate and a full account of the 
disposition made of the personal assets marked exhibit "A." 

Your petitioner further shows that the said decedent died 
siezed in fee of certain real estate, to wit: {Here describe the same) 

of which he came siezed on or about the day of , 

18,. . that said decedent left . . I , his widow, and 

and , his children, of the ages of 10 and 12 years, 

respectively. Your petitioner asks that after due notice the 
court will order the sale of said real estate for the purpose of 
enabling him to fully pay the debts and charges of said estate 
6 
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together with the expenses of administration and that the court 
will make such further orders in the premises as shall be just. 

, Administrator, etc. 

Dated this day of , 18. . 

(Add Verification No. 37.) 

(Attach account marked exhibit u A.") 

Ho. 84. 

Notice of Application to Sell Lands to Pay Debts. 

In the Matter of the Estate ) T „ t>„„i„ 4m 
of , Deceased. \In Probate. 

To and , heirs of , 

late of county, deceased: You and each of you are 

hereby notified that a petition of , administrator of 

the estate of said v . . , deceased, has been filed in the 

office of the clerk of the district court in and for county, 

Iowa, asking for an order of said court authorizing him to sell 
the following described real estate: (Here describe it) for the 
purpose of paying the debts of said deceased for which the per- 
sonal assets have been found insufficient. 

You will therefore appear on the day of , 

18 . . , of said court to be begun and held at , on the 

day of , 18. ., then and there to show cause 

if any you have why said sale should not be ordered as prayed. 

, Administrator ; 

or , Attorney for Petitioner. 

The notice must be served personally on each of the minors, and if 
under fourteen years of age must also be served on father, or mother, 
or guardian, if they have none of these within the state, then on the 
person with whom they reside in the state or who has the care and 
control of them or by whom they are employed. 

The return must show the mode of the service and to justify a ser- 
vice on the person having the care and control of a minor, the return 
must show that neither the father nor mother are living within the 
state. Allen v. Saylor, 14 Iowa, 435. 

No. 85. 

Appointment of Guardian ad litem. 

In the Matter of the Estate ) Application of Executor to sell 
of , Deceased. J land. In Probate. 

And now, on this. . . .day of , 18. ., this matter 

coming on for hearing on the motion of , for a guar- 
dian ad litem herein for and minors who have 
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no legal guardian of their property and being interested as heirs 

in the estate of said , deceased, and the court being 

fully advised in the premises it is ordered that , Esq., 

an attorney of this court be and he.is hereby appointed guardian 
ad litem or and for the said minors to take charge of and pro- 
tect the interests of said minors in the property involved in 
these proceedings. 

No. 86. 

Record Entry of Order of Sale of Land. 

In the Matter of Estate ) t- t>^l„^ 
of , Deceased. \ Tn Probate - 

And now, to-wit; this day of , 18. ., the peti- 
tion of , as administrator of the estate of , 

deceased, for authority to sell real property belonging to said 
estate to pay the debts thereof, and due notice having been given 
to all persons interested therein, and it being shown to the court 
that the personal assets of said estate are insufficient to pay the 
debts duly proved and allowed against said estate as was made 
to appear to the satisfaction of the court by a full statement of 
all the claims against the estate, and a full account of the dis- 
position made of the personal estate, accompaning his^ said 

petition, it is therefore hereby ordered that said- • as 

administrator as aforesaid be and is hereby authorized . and 
empowered to sell at public (or private) sale the following 
described real property, to-wit. (Here insert description.) Said 
sale to be for cash in hand, (or on such terms as shall be deemed 
best, to be stated in the order). 

No. 87. 

Appointment of Appraisers of Real Estate of Deceased. 
In the Matter of the Estate 



>In Probate. 



of , Deceased, 

To C F, S M,andG T 

You have been appointed by the district court in and for 

.county, as appraisers of the real property of , 

deceased, which the administrator of his estate has obtained an 
order of said court to sell as hereafter • described. You are 
empowered and directed by said court to make a just and true 
appraisment of the following described lands. (Here describe 
the land to be sold.) 

You will, if convenient, divide said land into parcels, making 
a plat of the same, and appraise each parcel separately, and also 
appraise the said land as an entirety; and the value thereof as 
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undivided, subject to the widow's share therein, and make due 
report of your proceedings in the premises. 
Given under my hand and the seal of said district court, this 

day of ,18.. 

, Clerk, etc. 

No. 88. 

Oath of Appraisers. 

State op Iowa, ) 
County. J 

We, and each of us, do solemnly swear that we will well and 
truly, and without partiality or prejudice, appraise and value the 

real estate of , so far as the same shall come to our 

view and knowledge, and particularly the following, to- wit: 
(Here describe the land ordered to be sold) and that we will, in all 
respects, perform our duty in the premises as appraisers to the 
best of our skill and ability, as required by the within appoint- 
ment. C F , ) 

S M , > Appraisers. 

G T ) 

Subscribed and sworn to by the said C F , S 

M and G T , before me this day of , 

18.. , 

Notary Public or Justice of the Peace, 

Unless the court orders a private sale it must be at public 
auction. 

No. 80. 

Report of Appraisment of Real Estate* 

Is the Matter of the Estate ) j- t>_j^/„ 

of , Deceased. } InPr obate. 

To the District Court of Iowa, in and for. said County: 

The undersigned appraisers, duly appointed by this court to 

appraise real estate belonging to the estate of , late 

of , county, deceased, do report that after being 

duly sworn according to law, we have appraised the said real estate, 
to-wit: (Here insert description of each parcel with the valua- 
tion attached thereto separately.) (If a part cannot be sold 
without material prejudice to the general interests of the estate 
the appraisers may so report, as follows:) In our judgment no 
part (or as the case may be) of said real estate can be sold 
separately without material prejudice to the interests of the 
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estate, we therefore recommend that all of the said parcels be 
sold as an entirety, (or in such manner as may be deemed best.) 
Dated this day of , A. D., 18... 



i 



Appraisers. 



A memorandum of the time the appraisers are employed 
should here be added. 

Sec. 2390. Sold in Parcels: appraisement— If con- 
venient, the real estate must be divided into parcels, and each 
appraised in the manner above provided for personal property, 
and the appraisement filed in like manner. 

Sec. 2391. Whole may be.— When a part cannot be sold 
without material prejudice the general interests of the estate, 
the court may order the sale of the whole, or of such parts as 
can be sold advantageously. 

The objections that the requirements of the statute in regard to 
the appraisement of lands were not complied with, and that the lauds, 
composed of several tracts, were sold in a body, are not jurisdictional 
in their character, and will not affect the validity of the sale. Cowins 
«. Tool, ExW etc., 36 Iowa, 82. 

The approval of the administrator's deed by the probate court fur- 
nishes presumptive evidence of the validity of the sale, and of the 
regularity of all the prior proceedings. Id. 

Where a part of the land cannot be sold without material 
prejudice to the estate, the administrator should file a petition 
setting forth the facts, and ask for an order of court allowing 
him to sell as shall be deemed best. 

Sec. 2392. Private sale,— Property may be permitted to 
be sold at private sale, whenever the court is satisfied that the 
interest of the estate will be thereby promoted. 

Sec. 2393. Public. — In other cases, sales must be made at 
public auction, after giving the same notice as would have been 
necessary for the sale of such property on execution. 

Sec. 2394. Must sell for appraisement— No property 
can be sold at private sale for less than the appraisement price, 
without the express approbation of the judge. 

Sec. 2395. Credit. — Property may be ordered to be sold on 
a partial credit of not more than twelve months. 

When it is desired to have an order to sell on a partial credit, 
the application for the order of sale must ask therefore and 
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state the grounds upon which such order is asked. The form 
of application heretofore given it, with proper modification, 
may be used. 

When a sale is to be public the executor must give the same 
notice of the sale of land as the sheriff is required to give of 
the sale of land on execution, which is four weeks' notice of the 
time and place of the sale. The notice must be given by being 
posted up in at least three public places of the county, one of 
which shall be at the place where the last district court for said 
county was held. In addition to such notice there must be two 
publications of such notice in some newspaper printed in the 
county, if there be one. 

No. 90. 

Notice of Executor's Sale of Lands. 

In pursuance of an order of the district court in and for 

county, made at the , 18. ., term of said 

court, the undersigned as executor (or administrator) of the 

estate of , late of county, deceased, 

will sell at public auction, on the. . . .day of , 18. ., 

at . . .o'clock. . .M., at , the following described real 

property belonging to said decedent's estate, viz. : (Here describe 
the land), (terms of sale.) (Here state the terms as fixed by 
the courts order.) 

Dated this .... day of , A. D., 18 . . 



Executor or Administrator. 

Ho. 91. 
Report of Executor or Administrator's Sale. 
In the Matter of the Estate 



of 



rHE Estate ) T „ t>„„t„ 4 „ 
., Deceased. \ ^ Probate. 



To the District Court, in and for County, Iowa: 

The undersigned executor (or administrator) of the estate of 

late of county, deceased, having 

been duly authorized and empowered by this court at the 

term thereof on the day of , 18. ., to make sale 

of certain real estate belonging to the estate of said decedent 
by public (or private as the case may be) sale, described as fol- 
lows: (Here give accurate description of the land,) and the 
said real estate having been duly appraised by appraisers 
appointed by the court at and of the value of dollars, 
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(if there be two or more tracts separately appraised so state 
it in the report,) a report of which appraisement was filed in 

this court on the.... day of ,18.., and is hereby 

referred to and made part hereof, that in pursuance of said order 
to sell said real estate I gave four weeks' notice thereof on the 

. . * day of , 18 . . , by posting up written notices of 

said sale in three public places in county, one of 

which was at , in said county, the place where the 

last district court for said county was held, announcing that 
said sale would take place at public auction on the.... day of 

, 18. ., at. . .o'clock. . .M., of said day; and 1 did 

also publish said notice by making two publications thereof in 

the . . , a newspaper printed in . . * county, that 

at the time and place prescribed in said notice I did expose said 
real estate to sale at public auction to the highest and best 

bidder for cash, that bid the sum of dollars, 

which was the highest and best bid for the same and in excess 
of the appraised value .thereof I did then and there strike off 

and sell said real estate to the said , who thereupon 

paid to me the full sum of said bid, viz.: dollars, 

and I thereupon executed to him a deed of conveyance of said 
real estate, which is herewith brought into court for approval. 

Respectfully submitted this. . . .day of , 18. . 

■ - - ••♦•••••*•••• , 

Executor or {Administrator*) 

(Add Verification No. 13.) 
No. 92. 

Form of Administrator's Deed. 

Know all men by these presents: 

That whereas, on the day of 18 . . , upon an appli- 
cation of as executor (or administrator) of the 

estate of late of .... county, Iowa, deceased, 

and upon a full statement of all the claims against the estate of 
said deceased and a full account of the disposition of the per- 
sonal property of said estate had been rendered, and after due 
notice had been given to the widow and heirs of said deceased 
of the making of said application to the District Court in and 

for county, and said being fully advised in the 

premises did find that' the personal property of said decedent was 
inadequate to pay the debts and charges of his estate and the 
the sale of real property was necessary for the payment thereof, 

it was on the day of 18. ., ordered by said court 

that said executor (or administrator) proceed to make sale of 
the following real property, to wit, (here describe the land) at 
public (or private as the case may be) sale, and whereas said 
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premises were duly advertised to be sold on the day of 

18. ., (at public auction, if so ordered), and whereas said 

premises were then and there sold in compliance with the said 

order of the said court to for the sum of 

dollars cash in hand (or on the terms as directed in the order of 
the Court) he being the highest and best bidder therefor, and 
said sum of money having been duly paid (or the trems of sale 
fully complied ivith) and said sale after being fully reported to 

said court approved and confirmed and as executor 

(or administrator) as aforesaid ordered to execute and deliver to 
the said purchaser a deed for said land as provided by law. 

Now, therefore, 1, as executor (or administrator) 

of the estate of deceased, as aforesaid in con- 
sideration of the sum of dollars in baud to me paid by 

as aforesaid, the receipt of which is hereby 

acknowledged, and in pursuance with the authority in me vested 
by law and the order of the court aforesaid, do hereby grant, 

bargain, sell and convey unto the said his heirs 

and assigns the real estate aforesaid. 

To have and to hold the same unto the said • his 

heirs and assigns forever. 

On witness whereof I hereunto set my hand this day of 

18... 

, Administrator (jr Executor.) 

Ho. 93. 

Certificate of Acknowledgement. 

State of Iowa, ) __ 
County. r s ' 

On this day of 18. ., before the undersigned a 

in and for said county, personally appeared 

in his capacity as executor (or administrator) of the 

estate of , deceased, to me personally known {or 

proved) to be the identical person who executed the foregoing 
deed as grantor therein and acknowledged that he executed the 
same as his voluntary act and deed, in his capacity as executor 
(or administrator) for the purpose therein mentioned. 

Given under my hand the day and year above writteu. 

Notary Public, etc., 

[seal] (or Justice of the Peace.) 

The acknowledgement may be taken before the clerk of the 
Court or his deputy as well as a Notary Public or Justice of the 
Peace, 

A certificate of the approval of the sale should be indorsed on 
the deed, which may be as follows: 
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No. 94. 

Certificate of Approval. 

State of Iowa, ) 
CotmTY. l 

1, , clerk of the District Court in and for 

said county hereby certify that on the day of . . . . 18 . . , 

on report of the sale of the real estate described on the within 
deed was submitted to said District Court for approval and it 
was then ordered that said sale and deed be approved, and made 
firm and effectual. 

Witness , clerk of said court with the seal 

thereof hereto affixed this day of .... 18. .. 

Clerk, etc. 

Ho. 90. 

Record of Approval of sale. 

In the Matter of thu Sale of ) 

Land by Executor > In Probate. 

of Estate of , Deceased. ) 

Be it remembered that on the .... day of 18. ., the 

report of as executor (or adminietraior) of the 

estate of deceased, of the sale of real property 

belonging to said decedent to pay debts of said estate, coming up 
before the court for hearing and the court finding that due and 
legal notice had been given of said sale as required by law, and 
that sai d sale has been made in accordance with law and the 
order of this court autherizing the same, it is therefore ordered 
that said sale be and is hereby approved and confirmed, and the 
conveyance, executed by the said executor to the purchaser 
named therein, and exhibited in court is hereby approved and 
rendered firm and effectual as a valid conveyance of ail the right 
title and interest in and to the premises described in said deed of 

which the said was seized at the time of his death. 

The costs of this proceeding to be paid out of said estate. 

A memorandum of the approval must also be indorsed on the 
deed. It may be as follows: 

Ho. 96. 

State of Iowa, ) 
Coithty. f ss - 

I, , clerk of the District Court in and for 

county, Iowa, hereby certify that on the .... day of 

18. ., the sale of the property described in the within deed was 
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duly approved by said court and the deed ordered to be executed 
therefor by the said executor (or administrator) to the purchaser 
thereof. Witness ray hand with the seal of said court hereto 
annexed this .... day of , 18 . . 

[seal.] , Clerk, etc. 

When the court orders the land sold at private sale the form 
of the deed and of the report of the sale must be varied accord- 
ingly, and no public notice of the sale need be given unless so 
ordered by the court. 

If the land has been sold in parcels which are subdivisions of 
a congressional division of a section of a plat of the whole, 
showing the several parcels ought to accompany the report of 
the sale. 

Where the real estate of decedent decended in equal shares to his 
wife and father, and the wife was administrator of the estate, held 
that she did not on that account hold a fiduciary relation to the 
father, so as to cast suspicion upon a purchase by her of the father's 
nterest in the real estate. Herron v. Herron, 71 Iowa, 428. 

Sec. 2396. Sale may be prevented. — Any person inter- 
ested in the estate may prevent a sale of the whole or any part 
thereof, by giving bond to the satisfaction of the court, condi- 
tional that he will pay all demands against the estate to the 
extent of the value of the property thus kept from sale, as soon 
as called upon by the court for that purpose. The bond may bo 
in the form following: 

Ho. 97. 
Bond to Prevent Sale of Real Property. 
Know all men by these presents: 

That we, , principal, and and i 

sureties, are held and firmly bound unto , executor (or 

administrator) of the estate of , late of county, 

deceased, in the sum of dollars (the penalty of the bond 

should be double the appraised value of the property) for the 
payment of which we hereby bind ourselves, our heirs and exec- 
utors jointly and severally, firmly by these presents, 

The condition of the above obligation is such, that whereas 

said , as executor (or administrator) of the estate 

of late of county, deceased, has made 

application to the district court in and for said county for an 
order to sell certain real estate belonging to said estate, described, 
as follows: (Here describe), for the purpose of paying the debts 
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and charges against said estate, wherein the personal effects have 
been found insufficient. 

Now if the above bounden shall well and truly 

pay all demands against the said estate to the extent of the value 
of the above described property kept from sale by this obliga- 
tion, as soon as called upon by the court for that purpose, then 
this obligation to be void, otherwise to remain in full force and 
virtue. 

Dated, this day of 18. . ., 

, Principal. 



\ 



Sureties. 



(Add affidavit of sureties to bond as per form No. 39.) 
This bond must be approved by the Court as follows: 

Ho. 98. 
Approval of Bond. 

On this day of , 18 . . , the within (or 

above) bond presented to and being satisfactory to the court is 
hereby ordered approved. 

[seal.] , Clerk. 

Sec. 2397. Property still liable.— If the conditions of 
such bond be broken, the property will still be liable for the 
debts unless it has passed into the hands of an innocent pur- 
chaser, and the executors may take possession thereof and sell 
the same under the direction of the court, or they may prose- 
cute the bond, or both at once if the court so direct. 

Sec. 2398. When bond complied with.— If the condi- 
tions of the bond are complied with, the property passes by 
devise, distribution or descent, in the same manner as though 
there had been no debts against the estate. 

Sec. 2399. Conveyances to be approved by court. 
When real estate is sold, conveyances thereof, executed by the 
executor, pass to the purchaser all the interest of the deceased, 
therein; but such conveyances shall not be valid until approved 
by the court. 

The interest of the widow in the real estate of her deceased hus- 
band is not subject to the payment of his debts, and may be set apart 
to her without reference thereto. Watson v. Wilson et aL, 41 Iowa, 
241. 
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Sec. 2400. Such approval shall be entered of record. 

— A certificate thereof must be indorsed on the deed, with the 
signature of the clerk and the seal of the court affixed thereto; 
and the deed so indorsed shall be presumptive evidence of the 
validity of the sale, and of the regularity of all the proceedings 
connected therewith. 

The approval of the administrator's deed by the court furnishes 
pn sumptive evidence of the validity of the sale, and the regularity 
of all the prior proceedings, Cowins v. Tool, 36 Iowa, 82. 

Sec. 2401. Limitation of action. — No action for the recov- 
ery of any real estate sold by an executor can be sustained by any 
person claiming under the deceased, unless brought within five 
years next after the sale. 

In Qoode v. Norley, 28 Iowa, 188, it was held by Beck and Cole, 
Justices, that the limitation prescribed in the section did not apply to, 
and would not bar a sale that was absolutely void for want of juris- 
diction in the court to make the order therefor, while Dillon, Ch. J., 
and Wright, J., held that the statute applied to sales that were 
invalid as well as to those where the proceedings were merely defec- 
tive, and that the action in that case was barred. 

This section does not, however, apply to a case where the proceed- 
ings are attacked and sought to be set aside on the ground of fraud, 
for in such case the statute will not commence to run until the dis- 
covery of the fraud under section 2530 of the Code. Cowin v. Tool, 
31 Iowa, 513. 

In Washburn v. Carmichal, 82 Id., 475, it was held that a guardian's 
sale of real estate, without notice to the heirs, was void for want oi 
jurisdiction in the court ordering the sale, Beck, J., adhering to his 
opinion in Qoode v. Norley, supra. 

Where an administrator, under the statute, has applied to the court 
and obtained authority to sell real estate on which rests a mortgage 
in the execution of which the wife joined, such sale will have the 
same effect as one made on special execution in a foreclosure proceed- 
ing to which she had been made a party, and the purchaser takes the 
land discharged of dower. Mead v. Mead et al. y 39 Iowa, 28. 

It was held in Washburn v. Carmichael, 32 Iowa, 475, that a guar- 
dian's sale of real estate, without notice to the heirs, was void for the 
want of jurisdiction in the court making the order of sale. The opin- 
ion expressed by Beck and Cole, JJ., in Qoode v. Norley, 28 Id., 188, 
adhered to by Beck, J. 
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CHAPTER XL 



POSSESSION OF REAL. PROPERTY OF DECEDENT. 

Section 2402. When the executor may take posses- 
sion. — If there be no heir or devisee present and competent to 
take possession of the real estate left by such decedent, the exe- 
cutor may take possession of such real estate and demand and 
receive the rents and profits thereof, and do all other acts rela- 
ting thereto which may be for the benefit of the persons entitled 
to such real estate. 

Sec. 2403. Proceeds applied. — Such executor or adminis- 
trator, under the order and direction of the court, may apply 
the profits of such real estate to the payment of taxes and of 
debts and claims against the estate of the deceased, in case the 
personal assets are insufficient. 

Sec. 2404. Accounts: compensation. — Such executor or 
administrator shall account to such heirs or devisees for the 
rents, profits, or use of such real estate, deducting therefrom 
the payments made under the preceding section, together with a 
reasonable compensation for his own services, to be fixed by the 
court. 

Sec. 2405. When there are minors heirs who have no 
guardian. — When there are minor heirs for whom no gurdian 
has been appointed, the executor or administrator shall pay out 
of any assets in his hands, all taxes assessed against the estate 
not otherwise provided for, and he shall be credited therefor as 
for the payment of other claims against the estate. 

Sec. 2406. Testator may prescribe manner of set- 
tling estate. — When the interests of creditors will not thereby 
be prejudiced, a testator may prescribe the entire manner in 
which his estate shall be administered on; may exempt the 
executor from the necessity of giving bond, and may prescribe 
the manner in which his affairs shall be conducted until his 
estate is finally settled, or until his minor children become of 
age. 
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Sec. 240 1. Court may direct any business continued. 

— The court, in its discretion, may also authorize an executor or 
administrator to continue the prosecution of any business in 
which the deceased was engaged at the time of his death, in 
order to wind up his affairs with greater advantage; but such 
authority shall not exempt him from returning a full inventory 
and appraisement as in other cases: 

An administrator may sue in equity to remove a cloud from the 
title of real estate of his intestate, and subject them to the payment 
of the debts of the decedent when the personal estate is insufficient 
for that purpose, under the directions of the court. Oladson v. Whit- 
ney, 9 Iowa, 267. 

An administrator may maintain an action of forcible entry and 
detainer to recover possession of real property of the decedent; but 
the possession, when recovered, goes to the heir, and the administra- 
tor has no right to control the property or to the accruing rents and 
profits. Beezely v. Burnett, 15 Iowa, 192. 

The executor or administrator is the proper party plaintiff in an 
action on an express covenant for rent accruing and due during the 
lifetime of the decedent; but the heirs must sue for rent falling due 
after his death. Fotowx v. Lepage, 6 Iowa, 123; Lepage v. McNamara 
et al.y 5 Id., 124; Laverty v. Woodward, 16 Id., 5. 

The executor of a lessee may bring an action against a tenant under 
him for rent due since the death of the testator. 29 Eng. Com. Law, 
K., 292. 



CHAPTER XII. 



CLAIMS-PAYMENTS. 

Section 2408. Claims stated: proved: allowance of. 

— Claims against the estate shall be clearly stated, sworn to, and 
filed, and ten days's notice of the hearing thereof, accompanied 
by a copy of the claim, shall be served on one of the executors 
in the manner required for commencing ordinary proceedings, 
unless the same have been approved by the administrator, in 
which case they may be allowed by the clerk without said notice. 

The stating, verifying and filing of a claim against an estate is in 
the nature of a petition. When it is based upon a written instru- 
ment it is sufficient to file a copy, but the original must be produced 
at the time of trial or when it is allowed. Braught v. Griffith et al. f 
16 Iowa, 26. 
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It is not a prerequisite to the commencement and prosecution of 
proceedings against an administrator to correct eirors in accounts 
taken between the plaintiff and the decedent, that a claim shall be 
stated, sworn to and filed in the clerk's office. The County of Linn 
v. Day, 16 Iowa, 158. 

If a claim be filed within the time prescribed, the filing will not be 
rendered invalid because it was not sworn to when thus filed. It may 
be verified after the filing. This section, being directory, is thus 
sufficiently complied with. Goodrich v. Conrad, 24 Iowa, 254; Wile v. 
Wright, 32 Id., 451; O'Donnell v. Hermann, 42 Id., 60. 

The court may set aside or modify the allowance of a claim against 
an estate, approved by the administrator and allowed by the clerk in 
vacation, without any other evidence than what is shown by the 
papers. Ordway & Husted v. Phelps, 45 Iowa, 279. 

An action against an administrator, properly commenced in the 
circuit court, was properly transferred by consent to the district 
court. So held in McCreary v. Denting, 28 Iowa, 527. 

The filing of a claim against an estate advises the administrator 
that the claim has been made only when he has received notice 
thereof in the manner provided by the statute. Ashton et al. 0. Miles, 
49 Iowa, 564. 

Where an administrator as a pretended creditor of the estate, pro- 
cures an allowance of his claim through fraud, the court, in a proper 
proceeding, may set aside the allowance, but it cannot be assailed by 
an exception to his report. Id. 

The provision of this section with respect to the verification of 
accounts filed against an estate, is directory only, and the account 
may be sworn to after it has been filed. Goodrich v. Conrad, 24 Iowa, 
254. 

The heirs of an estate have no power before the appointment of 
the administrator, to create by agreement a charge on the personal 
estate, which will be binding upon the administrator when appointed. 
And so, where the heirs agreed with one having a claim against the 
estate, for supporting the decedent in his lifetime to submit the 
claim to arbitrators, it was held, that the award of the arbitrators 
could not be enforced against the administrator subsequently 
appointed, because the personal estate decended to the administrator 
and not to the heirs ; and it is immaterial that the personal estate 
was ample to pay the award after satisfying all other claims against 
the estate. Stahl v. Brown Adm'r et al., 72 Iowa, 720, citing Haynes 
v. Harris, 33 Id., 516, Phinney v. Warren, 52 Id., 333. 

Section 2409. Form in which claim should be made 
out. — All claims filed against the estate shall be entitled in the 
name of the claimant against the executor, naming him as exe- 
cutor of the estate, naming it; and in all further proceedings on 
the claim, this title shall be preserved. 



In Probate. 
Petition of Creditor. 
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All claims filed against an estate must be entitled in the name of 
the claimant against the executor, and if the same are not approved 
by the latter, they may be proved as in an action by ordinary pro- 
ceedings. Per Seevers, Ch. J., in Ordway & Husted v. Phelps, 45 
Iowa, on p. 281. 

The form of statement may be as follows: 

No. 99. 

Creditor's Claim. 

In the District Court County, 

John Snyder, Plantiff, . 
vs. 
Henry Fisher as Executor {or 
administrator) of the Estate 
of Deceased. , 

To the District Court in and for County: 

Your petitioner claims of Henry Fisher as executor (or admin- 
istrator) of the estate of late of connty, 

deceased, the sum of dollars, and states his said claim as fol- 
lows: (Here state the claim on account, note or otherwise in the 
same manner as in an action) wherefore he asks that said claim 
be allowed and that said executor be ordered to pay the same out 
of the money of said estate. John Snyder, Plaintiff, 

or A B Attorney., etc. 

This petition must be verified as a pleading in an action. 
Form No. 13. 

If the claim is based on a note or other writing, or on a book 
account a copy should be annexed to the petition as an exhibit 
and referred to therein, and a copy of the whole (petition and 
exhibit) must be served on the executor together with a notice 
of the hearing of the claim, at least ten days before the time of 
hearing, in the same manner as in ordinary actions at law. The 
notice may be in the following form: 

Ho. 100. 

District Court, County. 

John Snyder, Plaintiff, 
vs. 
Henry Fisher, as Executer of the 
Estate of • ., Deceased, Defendant. > 



In Probate. 
Notice of Claim. 



To Henry Fisher, as Executor (or Administrator of the Estate 
of , Deceased) Sir: 

You are hereby notified that there is now on file in the Clerk's 
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office of the District Court in and for said county * 

the petition of John Snyder claiming of you as such executon 

the sum of dollars upon a promisory note (or back account 

as the case may be) as money justly due me thereon from the 

said ' deceased, at the time of his death, as shown 

in copy of said petition and account (or note) herewith annexed, 
and that said petition will be for hearing before said court on 

the . . . day of 18 . . , being the .... term thereof 

which will be begun on the .... day of 18. ., and that 

unless you appear and make defence to said claim on or before 
the said day of hearing, the same will be approved and allowed by 
the court and you will be ordered to pay the same from the 
assets of said estate. 

Dated this . . • . day of , 18. . 

John Snyder, Plaintiff. 

All claims should be first presented to the executor, or admin- 
istrator, and if they are admitted in writing signed by him, they 
may be allowed by the court without further notice. 

Section 2410. Denial* — All claims filed and not expressly 
admitted in writing, signed by the executor with the approbation 
of the court, shall be considered as denied without any pleading 
on behalf of the estate. 

Sec. 2411. Court may try or call a jury.— If a claim 
filed against the estate is not so admitted by the executor, the 
court may hear and allow the same, or may submit it to a jury; 
and on such hearing, unless otherwise provided, all provisions of 
luw applicable to ordinary proceedings shall apply. 

Whether, under section 9 of article l of the fetate Constitution, the 
court can lawfully deny a jury trial in the case above provided for. 



Sec. 2412. May appoint referees. — In the matters of 
accounts of executors the court shall have authority to appoint 
one or more referees, who shall have all the powers, and perform 
all the duties of referees appointed by the court in a civil action. 

The Court has power to appoint a referee to examine the accounts 
of an administrator and report thereon to the court. In re Heath's 
Estate, 68 Iowa, 36. 

Sec. 2413. Claims not due.— Demands, though not yet 
due, may be presented, proved and allowed as other claims. 

Sec. 2414. Contingent liabilities.— Contingent liabilities 
must also be presented and proved, or the executor shall be under 

7 
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no obligation to make any provision for satisfying them when 
they may afterwards accrue. 

The filing of a claim by a creditor against the estate of a principal 
debtor, obviates the necessity of filing the same as a contingent claim. 
Braught v. Griffith, et al. f 16 Iowa, 26. 

Sec. 2415. Proved before referees.— Claims against an 
estate and counter-claims thereto, may, in the discretion of the 
court, be proved up before one or more referees to be agreed upon 
by the parties, or approved by the court, and their decision being 
entered upon the record becomes a decision of the court. 

No. 101. 
Order of Reference. 
John Claims, ") 

VS. I T n T . 

, as Administrator of the f rrooate. 

Estate of , Deceased. J 

And now on this day of .18 , this cause 

coming on to be heard, on the motion of plaintiff for a reference 
of thi* cause, and the court being fully advised in the premises, 

it is ordered that this cause be and is hereby referred to 

, Esq., who is agreed upon by the parties hereto as 

referee, to take proofs of the claims of plaintiff and counter- 
claims of the defendant, and report the same to the court on or 
before the day of 18. . 

A certified copy of this order should be delivered by the clerk 
to the referee as his authority to act in the case. 

Before entering upon the duties of the appointment, the refe- 
ree or referees, if more than one, must take and subscribe an 
oath, which oath may be as follows: 

No. 102. 

Oath of Referee. 

In the District Court, in and for .County, Iowa, 

John Claims, Plaintiff, 



^ On Reference in Prolate. 
Oath of Referee. 



.... , as Administrator of the 

Estate of ......... Deceased. ^ 

I, A B , the duly appointed referee in the 

above entitled cause, do solemnly swear {or affirm), that as such 
referee, I will well and faithfully hear the proofs of the plain- 
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tiffs claim, and defendant's counter-claims in said cause, and 
make a just and impartial decision thereon to the best of my 
ability, and report the same to the court. 

A B 



Subscribed and sworn to by the said A B 

before me this day of , A. D. 18. . 

, Notary Public. 

Ho. 103. 

Report of Referee on Claims. 
In the District Court in and for County. 



John Snyder, Plaintiff, 
vs. 
Henry Fisher, as Executor of the' 
Estate of ... — , Deceased. 
Defendant. 



Report of Referee. 
On Reference. 



To the District Court aforesaid: 

This proceeding, having been by the order of this court, 
referred to the undersigned pursuant to law to take proofs of 
the claim of the plaintiff, and upon the counter-claim of the 
defendant, I respectfully report: 

That on the .. day of . . . . ., 18. ., at o'clock 

A. M., at my office in , in said county, after being first 

duly sworn, I proceeded to hear the evidence of the parties in 
support of their respective claims, the plaintiff appearing in per- 
son, and by , Esq., his attorney, and the defendant 

appearing in person, and by , Esq., his attorney, and I 

reduced the whole of the oral evidence, so offered to writing, and 
return the same herewith together with all the documentary 
evidence offered by the parties respectively, and I find that the 

plaintiffs evidence sustaines his claim to the extent of 

dollars, but no further; and that the evidence for the defendant 
establishes the counter-claim of defendant in full, for the sum 

of dollars, thus leaving a balance due the plaintiff 

of dollars (as the case may be.) 

Given under my hand this day of , 18 . . 

, Referee. 

I certify that I was engaged in the cause and taking the 

proofs referred to in the above report days. 

, Referee. 

The evidence given before the referee, together with the cer- 
tified copy of his appointment, and the oath taken by him, 
should all accompany the report and be filed in the clerk's office 
together. 
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CHAPTER XIII. 

JUDGMENTS AGAINST EXECUTORS. ^s\ 

Section 3092. Judgment against executor op decedent: ^^ 
how satisfied from real property.— When a judgment has 
been obtained against the executor of one deceased, or against r^ 
the decedent in his lifetime, which the personal estate of the 
deceased is insufficient to satisfy, the plaintiff may tile his peti- 
tion in the office of the clerk of the court where the judgment 
is a lien against the executor, the heirs and devisees of real 
estate, if such there be, setting forth the facts, and that there is 
real estate of the deceased, describing its location and extent, and 
praying the court to award execution against the same. 

Sec. 3093. Notice. — The person against whom the petition 
is filed shall be notified by the plaintiff to appear on the first 
day of the term, and show cause, if any he have, why execution 
should not be awarded. 

Sec. 3094. How served and returned.— The notice shall 
be served and returned in the ordinary manner, and the same J 
length of time shall be allowed for appearance as in civil actions, 
and service of such notice on non-resident defendants may be 
had in such cases by publication. 

Sec. 3095. Execution awarded.— At the proper time, the 
court shall award the execution unless sufficient cause be shown 
to the contrary. 

Sec. 3096. Non-age, — The non-age of the heirs or devisees 
shall not be deemed such sufficient cause. 

The petition under section 3092 may be in the following form: 

No. 104. 

Petition to SubjectlReal Estate to Payment of Judgment against 

Executor. 

In District Court in and for County, Iowa. 

John Den, Plaintiff \ 
vs. 
Richard Fen, as Executor of the In Probate. 
last Will and Testament of > 

, Deceased, and , Petition. 

Heirs (or devisees as the case may 
be) Defendants. 

The plaintiff states: That on or about the day 



^ 
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of A. D. 18 . , , he obtained judgment in this court 

againt Richard Fen as executor of the last will and testament 

(or as administrator of the estate) of , late of 

said county, deceased, (or against , deceased, in 

his lifetime as the case may be) for the sum of 

dollars and costs of suit, which judgment remains in full force 
and unsatisfied no part of which has been paid, that the personal 
estate of said decedent is wholly insufficient to satisfy the same, 
that there is real estate within the county of which the said 
decedent was the owner at the time of his death as follows: (Here 
describe it) and upon which said judgment is a lien. He therefore 
said real court to award execution on said judgment against prays 
the estate for the satisfaction thereof with interest and costs. 
Henry Sharp, Attorney for Plaintiff. 

(Add Verification No. 13.) 

The notice to the executor, heirs and devisees may be in the 
following form: 

No. 105. 

John Den, Plaintiff ] 

vs. In Probate. 

Richard Fen, as executor (etc., > 
and names of heirs and devisees) Original Notice. 
Defendants. J 

To the defendants (Here insert the names of all the defendants): 

You and each of you are hereby notified to "be and appear 

before the district court, in and for county, Iowa, 

on the first day of the next term thereof, which will commence 

on the day of , A. D. 18. ., and show cause, if 

any you have why execution *-hall not be awarded against the 
following described real estate (giving description) belonging to 
the estate of , deceased, as prayed in the peti- 
tion of John Fen now on file in the office of the clerk of said 
court. Henry Sharp, Attorney for Plaintiff. 

Sec. 2416. Suits pending. — Suits pending against the dece- 
dents at the time of his death, may be prosecuted to judgment, 
his executor being .substituted as defendant, and such judgment 
shall be placed in the catalogue of established claims, but shall 
not be a lien, 

A suit pending before a justice of the peace against a decedent at 
the time of his death may be prosecuted to judgment, the administra- 
tor being substituted as defendant, and the justice may adjourn the 
hearing one or more times, as may be necessary, to allow substitution 
to be made. Coughlin v. Blake, 55 Iowa, 634. 
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Seo. 2417. When executor interested.— If either of the 
executors is interested in favor of a claim against the estate, he 
shall not serve in &ny matter connected with that case. And if 
all the executors are thus interested, the court shall appoint 
some competent person a temporary executor in relation to such 
claims. 

In cases arising under this section where the executor or 
administrator, when there is but one, or both, if there be two or 
more, is interested in a claim against the estate, application 
should be made for the appointment of a temporary administra- 
tor by some person interested. It may be made by the executor 
or administrator himself, and may be in the following form: 

No. 106. 

Application for Temporary Administrator. 
Code, § 2417. 

In the Matter of the Estate ) Tm t*^*. 
of Deceased. ]In Probate. 

To the District Court, in and for County, Iowa: 

The undersigned respectfully shows that on the.... day of 

18. ., he was duly appointed by this court (or the 

clerk) sole executor (or administrator) of the last will and testa- 
ment, (or administrator of the estate) of , late of 

, deceased, and that he duly qualified and entered 

upon his duties, that he has a personal interest in a claim 
against said estate to the amount of dollars, he there- 
fore prays for the appointment of a temporary administrator to 
act upon said claim under the direction of the court. 

Dated this. . . .day of , A. D. 18. . 

If there are several executors or administrators and all are 
interested, the form of application must be varied accordingly. 
The forms for record entry of appointment and letters, in 
relation to regular administrators, may be used, with proper 
modifications, in cases of temporary administrators. 

Sec. 2418. Medical and funeral expenses.— As soon as 
the executors are possessed of sufficient means, over and above 
the expenses of administration, they shall pay off the charges 
of the last sickness and funeral of deceased. 

Expenses incurred in the last sickness, and funeral charges do not 
constitute claims for which the homestead is liabla Knox v. Hanlan, 
48 Iowa, 252. 
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Sec. 2419. Allowance to widow and children.— They 

shall, in the next place, pay any allowance which may be made 
by the court for the maintenance of the widow and minor 
children. 

Sec. 2420. Other claims: order of payment.— Other 
demands against the estate are payable in the f olio win^g order: 

1. Debts entitle* to preference under the laws of the United 
States; 

2. Public rates and taxes; 

3. Claims filed within six months after the first publication 
of the notice given by the executors of their appointment; 

4. All other debts; 

5. Legacies. 

1Y& filing of a claim within six months after the granting of letters 
of administration, fixes its character as a claim of the third class, 
with reference to the time of its establishment by evidence. Noble 
v. Morrey, 19 Iowa, 509. 

The court may allow or disallow a claim, and designate the class in 
which it shall be paid. Hart v. Jewett, 11 Id., 276. When a claim 
has been allowed and its class designated by the court, it should be 
paid rateably with other claims, when the assets are not sufficient to 
pay them all in full. Id. 

The filrng of a claim within six months after the notice was given 
by the administrator of his appointment, entitles it to payment 
before those filed after that time, even though it is not admitted by 
the administrator or allowed by the court, until after the six months 
have expired. Chandler v. Hocketts, Advi'r, 12 Iowa, 269. 

It was held under the law of the Revision that where an action 
was commenced in the district court, upon a claim against an exe- 
cutor, of which the court had jurisdiction, within six months after 
notice of his appointment, the judgment when rendered should be 
allowed and paid as a claim of the third class, although the judgment 
was not filed as a claim against the estate until after the expiration 
of one year and a half after such notice. Cooley v. Smith, 17 Iowa, 99. 

In the settlement of an estate of an intestate it is proper for the 
court to order taxes due on the lands belonging to the estate to be 
paid out of the proceeds of a sale of land. Trowbridge v. Sypher, 55 
Iowa, 352. 

A claim of the third class against an estate is not barred because 
not proven until after the expiration of twelve months from notice of 
the administrator's appointment. Smith v. McFadden, 56 Iowa, 482. 

A delay in bringing on for hearing of a claim against an estate will 
not operate as an estoppel to prevent it being proven, unless the 
estate has been prejudiced by the delay. Id. 



104 JUDGMBNTS AGAINST EXECUTORS. 

The allowance of a part of a claim by an administrator and its 
approval by the court will not constitute an adjudication which will 
prevent the claimant from demanding as to the part of the claim not 
allowed. Id. 

A claim filed within six months after notice of the appointment of 
the administrator, will not be affected by the limitation relating to 
claims of the fourth class, and miy be established after eighteen 
months. Goodrich v. Conrad, 24 Iowa, 254. 

The court may allow or disallow a claim and designate the class in 
which it shall be paid. Hart v. Jewett, 11 Id., 27fl. And when a 
claim has been allowed, and its class designated by the court, it should 
be paid rateably with other claims of the same class, when the assets 
of the estate are not sufficient the full amount of all. Id. 

An administrator who has exhausted the estate, is not personally 
liable to an unpaid claimant, unless he has been guilty of a neglect of 
duty ; and the party alleging such neglect has the burden to prove it 
Buttschaw, Adm'r, v. Miller, 72 Iowa, 225. 

Where the court made an order of allowance to the widow after the 
time prescribed by the statute for such allowance, and it did not 
appear that the administrator was negligent in not resisting such 
allowance, and he paid the same, thereby exhausting the estate, and 
leaving unpaid a claim previously allowed, but the payment of which 
had been deferred because the claimant was a minor, held th.it the 
administrator was not personally liable to such claimant, but that he 
was entitled to be discharged, notwithstanding such unpaid claim. Id. 

Sec. 2421. Limitation.— All claims of the fourth of the 
above classes not tiled and proved within twelve months of the 
giving of the notice aforesaid are forever barred, unless the claim 
is pending in the district or supreme court, unless peculiar cir- 
cumstances entitle the claimant to equitable relief. 

Under the revision aH claims of the fourth class had to be filed, 
proved and allowed within eighteen months, and were barred unless 
embraced within the exceptions provided in section 2405 of the revis- 
ion (section 2421 of the Code). Woodtoird v. Lavsrty, 14 Iowa, 381; 
Noble v. Morrey, 19 Id., 509; Brewster u. Hendrick, 17 Id., 479. See 39 
Id., 675. 

The equitable relief contemplated by the statute will not be granted 
to a party who had full notice of the decease of the intestate and the 
appointment and qualification of the administrator, and was negligent 
in the prosecution of his claim. Farrall v. Iroine, 12 Iowa, 52. 

Whether equitable relief will be granted or not mist depend upon 
the facts of each particular case. Johnston v. Johnston, 33 Iowa, 603. 

For cases where equitable relief was granted and claim 4 allowed to 
be established after the time limited in the statute, see MeCormaok v. 
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Cook. 11 Iowa, 267; Brewster v. Kendrick, 17 Id., 479; FarraU v. 
Irvine, 12 Id., 52; Johnston v. Johnston, 36 Id., 608; 37 Id., 189; 33 Id., 
505. 

For cases where equitable relief was refused, see Shomo v. Bissell, 
20 Iowa, 68; Preston v. Bay, 19 Id., 127. 

A claim filed within six months after notice of the appointment of 
the administrator, will not be affected by the limitation relating to 
claims of the fourth class, and may be established after eighteen 
months. Goodrich v. Conrad, 24 Iowa, 254. 

Where a claim was filed but not proved within the statutory period, 
because of the case being continued for the purpose of perfectiag ser- 
vice, and because of a re-trial being ordered at a subsequent term, it 
was held that the claim was not barred. Wile v. Wright, 32 Iowa, 451. 

It was held under the revision that while a judgment rendered 
against one prior to his death may be enforced against real estate upon 
which it became a lien, after his death, without being filed as a claim 
against the estate, this must be done while the judgment lien exists. 
Nor can the lien of the judgment in such case be revived for the pur- 
pose, after it has expired, by an action on the judgment. Davis v. 
8hawhan, 34 Iowa, 71. 

It was also Mid, that the bar of this section of the statute applied 
only to claims, the satisfaction of which was primarily sought out of 
the personal assets of the decedent, and not to claims secured by 
mortgage upon which the creditor relied for satisfaction. Allen v. 
Moer % 16 Iowa. 307. 

A claim of the fourth class against the estate of a / decedent, not filed 
and proved within twelve months after the publication of the notice 
of appointment of administrator, is barred, unless the case presents 
circumstances entitling the claimant to equitable relief. Wilcox v. 
Jackson, 51 Iowa, 296; Lacey v. Loughridge, Id., 629. 

Where a claim against an estate, barred by the statute for a failure 
to present the same within the time prescribed by law, was after- 
wards allowed by the administrator and ordered by the court to be 
paid it was held that the sureties upon the administrator's bond were 
liable for his failure to pay the claim out of the funds of the estate in 
his hands, and that they could not urge in defense that the elaim was 
barred by the statute at the time of its allowance. Weber v. North, 51 
Iowa, 375. 

This section of the statute applies only to claims existing at the 
time of the decedent's death and not to debts subsequently incurred 
by the estate. Savery v. Cypher, 39 Iowa, 675. 

That a claim was not filed within the time prescribed by law, 
because of the promise of the administrator to pay it, and his state- 
ments to the creditor that such a course was not necessary, consti- 
tutes sufficient ground for equitable relief within the m<*aning of this 
section. Burroughs v. McLain, 37 Iowa, 189. 

The pendency of an action in the district court, based upon a claim 
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against an estate at the time of granting administration, is to be 
regarded as a compliance with the statutory requirement that the 
claim be filed with the administrator, and in lieu of proving it before 
the probate court. O'Donnell v. Hermann, 42 Id., 60. This decision 
was prior to the abolition of the circuit court. 

Where a note was filed against an estate as a claim of the fourth 
class, within twelve months after the giving of the notice required by 
this section, but the cause was continued by consent of parties, so 
that the claim was not proved within the twelve months, it was held 
that the circumstances entitled the claimant to " equitable relief," and 
that the claim was not barred. Ingham v. Dudley, 60 Iowa, 17. 

If a claim be filed in time, the filing will not be rendered void 
because the account was not then sworn to. The oath may be admin- 
istered afterward. Goodrich v. Conrad, 24 Iowa, 254. 

It is not necessary that the limitation statute relating to claims of 
the fourth class, referred to in this section, should be pleaded in bar 
by the administrator. The matter of allowance or disallowance of a 
elaim is for the court, and whenever it appears to the court, from an 
inspection of the claim or otherwise, that it has not been filed or 
proved as required, It is the duty of the court, independently of any 
pleading on part of the administrator, to reject it. Brownell t>. 'Will- 
iams et aL, 54 Iowa, 353, 356. It would, however, be the safer practice 
to call the attention of the court to the fact by a pleading setting up 
the statute in bar. 

Plaintiff held a note secured by chattel mortgage against an estate. 
He filed it as a claim against the estate in proper time, but neglected 
to prove it within the twelve months provided by section 2421 of the 
Code. Held that the claim was barred, notwithstanding plaintiff had 
permitted the mortgaged property to be sold in the belief that there 
was " plenty of property to pay the debts," and notwithstanding the 
administrator had agreed to see him paid. The discharge of the prop- 
erty was immaterial, and the promise of the administrator, whether 
made before or after the claim was barred, was incompetent to bind 
the estate. Colby v. King, 67 Iowa, 458. 

Where an administrator himself held a claim of the fourth class 
against the estate, but neglected without excuse, to file it until within 
a few days of the expiration of the year next following the giving of 
notice of his appointment, and there was not time within such year 
to give due notice of the filing of the claim, and the parties adversely 
interested to prepare for trial, and so the claim was not proved within 
the year, as required by the statute, it was held that the claim was 
barred by the statute at the time the trial was reached. Clark v. Toll- 
man, 68 Iowa, 372. 

When a person who is indebted to an estate is appointed administra- 
tor, the amount of his indebtedness becomes assets of the estate in his 
hands, and goes to its use, Id, 

Where plaintiff's attorney held a claim of the fourth class against an 
estate, and at the request of another attorney whom he had good rea- 
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son for believing was authorized to speak for the administratrix, 
delayed proving the same within the year provided by this section, 
but as the delay was slight and the estate was solvent and unsettled and 
there was no counter equity arising, it was held that the plaintiff was 
entitled to equitable relief as against the bar of statute. Pettus v. 
Farrell, Administratrix, 59 Iowa, 296. 

Where the administration in this State is but auxiliary to the ori- 
ginal administration in a foreign state, and the law applicable to the 
case in that State is not shown, it will be presumed to be the same as 
bur own; and where an application for the sale of land for the pay- 
ment of the debts of the intestate is made long after the original 
administration, and after the time allowed by our statutes for estab- 
lishing claims has expired, the proceedings will Debarred. Hadley v. 
Gregory et al„ 57 Iowa, 157, 159. . 

Section 2422. Third class: when to pay. — After the 
expiration of the time for filing the claims of the third of the 
above classes, the executors shall proceed to pay off all claims 
against the estate in the order above stated, as fast as the means 
of so doing come into their hands. 

Sec. 2423. When to pay fourth class.— Claims of the 
fourth class may be paid off at any time after the expiration of 
six months aforesaid, without any regard to those claims not 
filed at the time of such payment. 

Sec. 2424. Same. — No payment can be made to a claiment 
in any one class until those of a previous class are satisfied. 

Sec. 2425. Claims not due. — Demands not yet due shall 
be paid off if the holder will consent to such a rebate of interest 
as the court thinks reasonable. Otherwise the money to which 
such claimant wohld be entitled shall be safely invested until 
his debt becomes due. 

•Sec. 2428. Order of payment. — Within their respective 
classes, debts shall be paid off in the order in which they are filed 
subject to the provisions in the next section. 

Sec. 2427. Dividend. — If there are not likely to be means 
sufficient to pay off the whole of the debts of any one class, the 
court shall, from time to time, strike a dividend of the means on 
hand among all the creditors of that class, and the executors 
shall pay the several amounts accordingly. 

Sec. 2428. Encumbrances. — The executors may, with the 
approbation of the court, use funds belonging to the estate to 
pay off encumbrances upon lands owned by the deceased, or to 



108 JUDGMENTS AGAINST EXECUTORS. 

purchase lands claimed or contracted for by him prior to his 
death. 

An application should be made to the court for permission to 
pay off incumbrances or to pay the purchase money of land as 
contemplated in section 2428 of the code, which application may 
be as follows: 

»©. 107 

Application for Order to pay Incumbrance or Purchase Money. 

In the Matter of Estate ) f p b f 
of , Deceased, f 

The undersigned executor (or administrator) of the estate of 

, deceased, states, that prior to the death of the said 

, to wit; On the .... day of , 18.., he the 

said and his wife , executed a mortgage 

to upon the real estate of the said 

described as follows: , to secure the payment of a 

promisory note to said , of that date, made by the 

said for the sum of dollars payable on the 

day of 18 . . , with per centum interest from 

date, that there has been paid at various times upon said note 

the sum of dollars and that there is now due and unpaid 

thereon including interest the sum of ...... dollars, that the 

said mortgagee threatens to bring an action to foreclose said 
mortgage, that said mortgage covers the homestead and other 

land of which said deceased was seized, that petitioner 

has in his hands of the funds of said estate sufficient to pay off 
said mortgage, he therefore asks the court to order the said pay- 
ment to be made accordingly. 

Dated this day of , A. D. 18. . 

, Executor. 

No. 108. 

Order to pay off Incumbrances. 

And now on this .... day of 18. ., this cause coming 

on for hearing on the application of executor of 

the estate of ^deceased, for an order to pay out of the 

funds of said estate in his hands an incumbrance, to wit, the 

balance due on a note and mortgage held by for 

dollars, on lands owned by the said deceased, 

viz., (Here describe the land) and the court beiag fully advised 
in the premisas djjs hereby or ler and direct said payment to be 
made accordingly and that said mortgage be fully satisfied and 
cancelled of record after such payment shall have been made, and 
that said executor make due report of his doings in the premises. 
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CHAPTER XIY. 



LEGACIES— PAYMENTS. 

Section 2429. When paid.— Specific legacies of property 
may, by the court, be turned over to the rightful claimant at 
any time upon his giving unquestionable real estate security to 
restore the property, or refund the amount at which it wa* 
appraised if wanted for the payment of debts. 

Sec. 2430. Same— Legacies payable in money, may be paid 
on like terms whenever the executors possesss the means which 
can be thus used without prejudice to the interest of any claim 
already filed. 

Sec. 2431. Same.— After the expiration of the twelve 
months allowed for the filing claims as above provided, such 
legacies may be paid off without requiring the security provided 
for in the preceding two sections, if the means are still retained 
to pay off all the claims proved or pending as hereinbefore con- 
templated. 

Sec. 2432. Order when testator has given no direc- 
tion. — If the testator has not prescribed the order in which leg- 
acies are to be paid off, and if no security is given as above 
provided, in order to expedite their time of payment, they may 
be paid off in the order in which they are given in the will, 
where the estate is sufficient to pay all. 

Sec. 2433. When paid ratably.— When not incompatible 
with the manifest intention of the testator, the court may direct 
all payments of money to legatees to be made ratably. 

Sec. 2434. Same. — Such must be the mode pursued when 
there is danger that the estate will prove insufficient to pay off 
all the legacies, unless security be given to refund as above pro- 
vided. 

Sec. 2435. Executor failing to pay: judgment on 
bond. — If the executors fail to make payment of any kind in 
accordance with the order of the court; any person aggrieved by 
their failure, may on ten days notice to the executors and their 
sureties, apply to the court for judgment against them on the 
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bond of the executors. The court shall hear the application in 
a summary manner, and may render judgment against them on 
the bond for the amount of money directed to be paid and costs 
and issue execution against them therefor. If any of the obli- 
gors are not served, the same proceedings in relation to them 
may be had with like effect as in an action by ordinary proceed- 
ings under similar circumstances. 

Upon a verbal order of the county judge, the executor was author- 
ized to pay into his hands any moneys belonging to the estate or lega- 
tees thereof; the judge was held liable on his bond for the proper 
disbursement of the same. Doogan v. JSlliott, 43 Iowa, 342. 

The county judge was authorized to receive money paid by an exe- 
cutor upon claims filed and allowed against the estate, and was held 
liable on his official bond for a failure to pay the same to the proper 
parties. Wright & Co. v. Harris et ol., 31 Id., 272. 

It was held under the revision that while the county court might 
in a summary manner enforce compliance with an order directing an 
administrator to make payments in accordance with the prior order 
of the court, such court did not have exclusive jurisdiction. Wheel- 
house v. Bryant et ah, 13 Id., 160. But see section 2312 of the code. 

Under section 2419 of the revision, which is embodied in section 
2435 of the code, with amendments, it was held, that in a proceeding 
to enforce the payment of a claim by an administrator pursuant to an 
order of the court, it was not necessary to file a petition alleging a 
breach of the administrator's bond. Hart v. Jewett, 17 Id., 234. 

Where the claim against the estate of a deceased person, barred by 
the failure to present the same within the time prescribed by law, 
was afterwards allowed by the administrator and ordered by the 
court to be paid, it was held that the sureties on the administrator's 
bond were liabie for his failure to pay the claim out of the funds in 
his hands and that they could not urge in defence that the claim was 
barred by the statute at the time of its allowance. Weber v. North, 
51 Iowa, 375. 

When the executor shall by order of the court deliver a specific 
legacy prior to the expiration of the time for filing claims he must 
take from the legatee a receipt for the same, and the real estate secu- 
rity required in the order of the court and also the same when he pay- 
legacies in money. The security should be in the nature of a mort- 
gage on real estate worth double the value of the legacy. 

While chancery has jurisdiction of cases brought for the sole pur- 
pose of construing and interpreting wills, it is not so far exclusive as 
to forbid the court of probate, when called upon to direct a distribu- 
tion of the property according to the terms of the will, to interpret 
the language of the will, in order to ascertain the purpose of the 
testator. Covert v. Sebern, et al. t 73 Iowa, 564. 
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Where there is an irreconcilable repugnancy between two clauses 
of a will, the last of the clauses must be enforced, as being the latest 
expression of the testator's intent, and the others must be disre- 
garded. Id. 

When parol evidence will be admissible to identify beneficiary in 
will, see Id. 
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OF THE DESCENT AND DISTRIBUTION OF INTESTATE PROP- 
ERTY. 

Section 2436. Distribution of personal property.-^ 

The personal property of the deceased, not necessary for the 
payment of debts, nor otherwise disposed of as hereinbefore pro- 
vided, shall be distributed to the same persons and in the same 
proportions as though it were real estate. 

Upon the death of the husband without issue, the wife takes only 
one-half of his personal estate, either as dower or by descent. The 
same rules applies to the husband, and to real, as well as personal 
property. Dodds v. Dodds, 23 Iowa, 306; Burns v. Keas, 21 Id., 257; 
Hale v. Hunter, 24 Id., 181. 

The right to a distributive share rests in the person entitled thereto, 
whether widow or next of kin, instanter upon the death of the intes- 
tate, and not from the time of distribution actually made; ana distri- 
bution gives no new title but only ascertains the property to which 
the title attaches. If the death of the distributee takes place before 
distribution actually made, his share goes to his legal representatives 
or legatees and the right of the widow to her distributive share 
is held by a title as high as that of the heir or next of kin, and, like 
his, is not personal, but transmissible, Moore v. Gordon, 24 Iowa, 158. 

The common law rule that a debtor who is made executor of his 
creditor's estate is thereby released from the debt, is not in force in 
this state, and the debt in the executor's hands is regarded as general 
assets of the estate for the benefit, not only of creditors, but of lega- 
tees and all olhers interested. Kaster v. Pier son, 27 Iowa, 90. 

In an action by a receiver against the executor to collect a debt due 
the estate, judgment should be rendered against the defendant in his 
individual capacity, and not as executor. Id. 

Under this section, a mother who is the surviving parent, of an 
intestate, takes one-half of his estate absolutely. Hale v. Hunter, 24 
Iowa, 181. 

The law places no restriction or limitation on the power of the 
husband to make such disposition of his personal property during his 
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lifetime as he may elect, even though the wife is thereby deprived of 
the distributive share which otherwise would fall to her upon his 
death. Sampson v. Sampson, 67 Iowa, 253. (The restraining power 
of a good wife is sufficient for her protection without legal restraint.) 
Ed. 

Sec. 2437. Payment. — The distributive shares shall be paid 
over as fast as the executor can properly do so. 

Sec. 2438. In kind. — The property itself shall be distri- 
buted in kind whenever that can be done satisfactorily and 
equitably. In other cases the court may direct the property to 
be sold, and the proceeds to be distributed. 

Sec. 2439. Partial distribution: when made.— When 
the circumstances of the family require it, the court, in addition 
to what is hereinbefore set apart for their use, may direct a 
partial distribution of the the money or effects on hand at any 
time after filing the inventory and appraisement, upon the exe- 
cutiou of security like that required of legatees in like cases. 

Sec. 2440, Share of husband or wife.— One-third in 
value of all the legal or equitable estates in real property, 
possessed by the husband at any time during the marriage, 
which have not been sold on execution or any other judicial 
sde, and to which the wife has made no relinquishment of her 
right, shall be set apart as her property in fee simple, if she 
survive him. The same share of the real estate of a deceased 
wife shall be set apart to the surviving husband. All provisions 
made in this chapter in regard to the widow of a deceased 
husband, shall be applicable to the surviving husband of a 
deceased wife. The estates of dower and curtesy are hereby 
abolished. 

At no time during our existence as a territory, was dower changed 
from what it was under the organic acts of Wisconsin and Iowa, or 
different from what it was at common law. Pense v. Hixon, 8 Iowa, 
402. 

Independently of statute, a sale of real property on execution or 
other judicial sale under a judgment against the husband, would not 
bar the wife's right of dower. Id. 

It is competent for the legislature, at any time before the husband's 
death, to enlarge, abridge or entirely take away the dower right of 
the wife in the husband's lands. Lucas v. Sawyer et al., 17 Iowa, 517. 

The general rule is that dower is to be measured by the law in force 
at the time of the husband's death. Id. See also Sturdevant t>. 
Norris et al. % 30 Id , 65. 
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But where at the time of a conveyance of real estate by the 
husband, in which the wife did not join, her rightof dower remained 
as at common law; and subsequently, and before the husband's death, 
the right of dower was enlarged by the act of 1862, it was held that 
the widow was entitled to dower according to the law in force at the 
time of the conveyance. Moore v. Kent et al., 37 Iowa, 20. See also 
Craven v. Winter, 38 Id., 471. 

The interest of the widow in her deceased husband's real property 
is not subject to the payment of his debts, and may be assigned with- 
out reference thereto. Mock v. Watson, 41 Iowa, 241; Kendall v* 
Kendall, 42 Id., 464. 

The wife's interest attaches upon the concurrence of the seizin of 
the husband and coverture of the wife, and is not, like that of the 
heirs, made subject to the rights of others or charges against the 
estate. Id. 

A woman who has been fully divorced from her husband, cannot 
maintain against his heirs an action for one-third of the real estate 
of which he died seized ; such right belongs only to her who is the 
wife of the deceased at the time of his death. Marvin v. Marvin et 
al., 59 Iowa, 699. 

The first section of chapter 151, laws of 1862, which changed the 
estate of dower from one for life to a fee simple, did not abolish but 
enlarged the dower estate of the widow. Kendall v. Kendall, 42 Iowa, 
464. See also Moore v. Kent, 37 Id., 20. 

The surviving husband or wife cannot hold at the same time both 
dower and homestead in the same property, but must elect by which 
right he or she will take. Butter fold v. Wicks et al., 44 Iowa, 310; 
Meyer v. Meyer, 23 Id., 359; Briggs v. Briggs, 44 Id., 318; Thomas v. 
Thomas, 73 Id., 657. 

A judgment against a widow, after her homestead rights have 
accrued, is not a lien upon the distributive share to which she is 
entitled in the lands of her deceased husband set off to her in lieu of 
her homestead. Briggs v. Briggs, 44 Iowa, 318. 

So a husband entitled to dower in lands of his wife which she has 
devised to another, may, after her death, waive and relinquish his 
right thereto, so that the devisee of the wife shall take a full title, 
free from and unaffected by the lien of a judgment existing against 
the husband at the time of his wife's decease. Shields v. Keys, 24 Iowa, 
298. 

Where the wife has joined in the execution of the mortgage, a fore- 
closure and sale thereunder, after the death of her husband operates to 
bar her right to dower in the land mortgaged. Mead v. Mead, 39 Iowa, 
28; Mooney v. Maas, 22 Id., 380. 

Where the husband through negligence or fraud permitted his son 
by a former marriage to obtain possession of his real property, by 
acquiring a sheriff's deed thereto, it was held that the proceeds, in 
8 
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excess of the amount of the judgment under which the property was 
sold, should be subjected to the widow's claim for dower. Buzick v, 
Buzick, 44 Iowa, 259. 

The surviving husband or wife cannot enjoy at the same time both 
dower and homestead in the real estate of the decedent, and must 
elect which of those rights he or she will take. Stephens et ah, v. 
Stephens, 50 Iowa, 491; Brigo v. Brighs, 45, Id., 318. 

Where an intestate left neither wife nor children, and both parents 
were dead, his father having died last, leaving a second wife, it was 
held that the latter was entitled to one-sixth of the real property left 
by the decedent, being one-third of the share which would have been 
inherited by her husband had both parents of the decedent been 
living at the time of his death. Moore et at, v. Weaver et al., 53 Id., 
12. In Smith v. Zuekmeyer, Id., 14, it was held that the distributive 
share of a surviving husband or wife, in the hands of the decedent, 
and which is held free from the debts of such decedent, is limited in 
all cases to one- third; where the intestate leaves no children, and the 
surviving husband or wire becomes entitled to one-half of the estate, 
under section 2455 of the code; one- third is held as dower under 
section 2440, and the remaining one-sixth as heir at law. [The query 
naturally arises in the mind of the reader of the statute as to how 
the survivor can take dower under section 2440, which expressly pro- 
vides that " The estates of dower and curtesy are hereby abolished :" 
or how any one not a legitimate child of the intestate can take as an 
"heir"]. 

Where one makes an assignment under the statute of all his prop- 
erty, including real estate, for the benefit of his creditors, a sale of 
the real estate by the assignee is such a " judicial sale" as will, under 
this section of the code, cut off the wife's right of dower therein. 
Stiger v. Evans, 64 Iowa, 91. See also Sturdevant v. N orris, 30 Id., 65. 

Under sections 2440 and 2452 the interest of the surviving husband 
and wife in the estate of the deceased is not affected by a will, unless 
consent thereto is entered of record within six months after notice of 
the provisions of the will. Consent and acceptance are not sufficient 
without the record entry. Following Baldozier v. Haynes, 57 Iowa, 
683; Houston, Adm'r, v. Lane, 62 Id., 291. 

In this case the executors of the deceased wife sought to have the 
consent of the husband entered after his death as against his admin- 
istrator. Houston's Admin'rs v. Lane's Ex'rs, 62 Iowa, 291. 

A widow may lawfully take her share of one-third of her deceased 
husband's real estate, as provided in section 2440 of the Code, usually 
termed dower, notwithstanding she also takes other real property 
under his last will and testament, unless there be an express provision 
in the will to the contrary, or the claim of dower be inconsistent with, 
and will defeat some provision of the will. So where a devise to the 
widow of certain lots absolutely, and of a life estate in certain lands 
with remainder to another, held, not to cut off her right to take, in 
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addition thereto her one-third in fee simple of his lands under this 
section of the Code. Daugherty v. Daugherty, 69. Iowa, 677. 

Under sections 2440 and 2452 of the Code, the interest of the surviv- 
ing husband or wife of the deceased spouse is not affected by a will, 
unless consent thereto is entered of record within six months after 
notice of the provisions of the will. Consent and acceptance are not 
sufficient without the record entry. Hw>ton, Adm's, v. Lane's, Exe% 
62 Iowa, 291 ; following BaldozUr v. Haynes, 57 Id., 688. 

No. 109. 

Petition of Administrator for Order of Distribution. 

In the Matter of the Estate ) j p rn u atp 
of , Deceased, j rrooaie. 

To the District Court in and for County, Iowa: 

The petitioner, , administrator of the estate 

of , deceased, of county, Iowa, states, 

that he was appointed such administrator on the day of 

, 18. ., and was duly qualified and entered upon the 

discharge of his duties as such administrator, that he gave due 
notice of his appointment, and fiied a full and true inventory of 
all the personal property, credics and effects of said deceased that 
came to his knowledge, and a due and legal appraisement thereof 
was # made, that the same has been converted into money by 
orders of the court, and the lawful claims allowed and proved 
against said estate, and expenses of administration having been 
paid from the proceeds of the said personal estate of said dece- 
dent, under the orders of the court, there is a surplus remaining 

in hands of the said administrator of dollars in money. 

He, therefore, prays that he be authorized and directed by the 
court to make distribution of the same, to the widow and heirs 
as prescribed by law. 

Dated this .... day of , 18 . . . 

, Administrator. 

If any other pioperty comes into the hands of the administra- 
tor after a distribution, it may be treated in the same manner as 
that received prior to distribution. 

The order for distribution may be as follows: 

No. no. 
Order of Distribution. 
Ik the Matter of the Estate 



of 



the Estate ) Tm Pw ,l^ 
., Deceased. \^ Probate. 



And now on this day of ........ 18. ., this 

matter coming on for hearing upon the application of 
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, executor (or administrator) of the said estate, and it 

appearing that all the lawful claims filed and proved against said 
estate, and the expenses of administration have been paid as 

shown by the vouchers on file, and that a surplus of 

dollars in money remains in his hands which he prays may be 
distributed to the widow and heirs according to law, and no one 
appearing to contest said application and no objections being 

filed it is ordered that said , administrator, as 

aforesaid make distributipn to , widow, of said 

decedent the sum of dollars and to 

and , the heirs at law of said decedent, each .... 

dollars, taking vouchers from each of said distributees, 

and report said distribution with said vouchers to the court for 
approval. 

If the debts and expenses of administration have been paid 
from the proceeds of debts due the estate without the sale of the 
personal property, a distribution of the personal property in 
kind may be made if practicable, and in such case the foregoing 
forms with proper changes may be used. If a division in kind 
cannot be satisfactorily made, the court will order a sale of the 
property for the purpose of distribution. 

Sec. 2441. . Homestead. — The distributive share of the widow 
shall be so set off as to include the ordinary dwelling house given 
by law to the homestead, or so much thereof as will be equal to 
the share allotted to her by the last section, unless she prefers a 
different arrangement. But no different arrangement shall be 
permitted where it would have the effect of prejudicing the 
rights of creditors. 

When the widow applies for and has her dower set off so as to 
include the dwelling-house of the deceased and a portion of the forty 
acres comprising the homestead, she cannot claim the residue under a 
homestead right. Meyer v. Meyer et al„ 23 Iowa, 359. 

Whether the heirs can compel the widow to accept dower and give 
up the homestead right, quere. Id. 

When the widow elects to take her distributive share under the law, 
and when such share embraces a part or all of the homestead, she 
does not surrender the right to have the property other than that set 
apart to her first exhausted in the payment of a mortgage lien on the 
whole premises. Wilson v. Hardesty, 48 Iowa, 515. 

The unassigned dower interest of a widow in the real estate of hor 
deceased husband is not subject to attachment in an action at law. 
Rausch v. Moore, 48 Iowa, 611. 

A judgment rendered against a married woman after her rights of 
homestead have accrued, is not a lien upon the distributive share in 
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the estate of her deceased husband which she elects to have set apart 
to her in lieu of the homestead. Briygs v. Briggs et al., 45 Iowa, 318 ; 
Nye v. Walker, 46 Id., 306; Knox v. Hanton, 48 Id., 252. 

No person but the widow herself can waive the right she has to 
have her share include the homestead; not even her guardian, she 
beiug insane. Ratcliff Guard v. Davis et al, % 64 Iowa, 467. 

Sec. 2442. Widow of alien. — The widow of a non-resident 
alien shall be entitled to the same rights in the property of her 
husband as a resident, except as against a purchaser from the 
decedent, (a) 

Sec. 2443. How set off. — The share thus allotted to her 
may be set off by the mutual consent of all parties interested, 
when such consent can be obtained, or it may be set off by 
referees appointed by the court. 

This section contemplates the appointment of more than one referee, 
and where more than one is appointed, and only one acts in the 
appraisement of the property, the assignment of dower may be set 
aside upon a slighter showing of prejudice than if the appraisement 
had been made by all. Jones v. Jones, 47 Iowa, 337. 

Sec. 2444. Application: when made.— The application 
for such a measurement by referees, may be made at any time 
after twenty days and within ten years after the death of the 
husband, and must specify the particular tracts of land in which 
she claims her share and ask the appointment of referees. 

The limitation prescribed in this section respecting application for 
the admeasurement of dower, to ten years from the death of the hus- 
band, was held to b<* applicable only to proceedings in the county 
court ; and that the general staiuie of limitations applies and begins 
to run against the doweress or her assignee, and in favor of the heir 
or his assignee when and only when lie either denies her right or does 
some act equivalent to such denial. Sully v. Nebergall et aZ.,30 Iowa, 
339 (1870). See Phares v. Walters, 6 Id., 106. 

It was also held that in addition to the special proceeding in the 
county court provided by the statute, and a proceeding in equity, a 
widow could recover her dower bv an action under the statute pro- 
viding for action for the recovery of real property. Rice v. Nelson, 27 
Iowa, (18(59). 

It was held in Starry v. Starry, 21 Iowa, 254, that this section had 
no application to a proceeding in equity to admeasure dower, when 
the delendants had not been in the adverse possession of the land 
more than ten years prior to the commencemeut of the suit. It was 

(a) See Chap. 85, Laws of 1888, relating to "Bights of Aliens." Miller's Code Ed. of 
18&, page 708. 
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also held in the same case that courts of equity bad concurrent juris- 
diction with the probate court in the assignment of dower, and that 
the limitation in section 2428 of the Revision, which was the same as 
this section, applied only to proceedings in the county court, which 
then exercised the probate jurisdiction. 

In Cavender v. Smith, 8 Id., 360, it was held that a right of dower 
could not be pleaded as a defense in an action to recover possession of 
lands, as against the holder of the fee therein. 

The application of the widow may be as follows: 

Ho. ill. 

Application of Widow for Measurement of her Share of the 

Real Estate. 

In the Matter of the Estate \ Tvt p^r^ 
of , Deceased, j" In Probate ' 

To the District Court*of Iowa, in and for County: 

Your petitioner , states that she is the widow of 

, late of county, deceased, who died 

intestate on or about the. . .day of , 18. ., that your 

petitioner and said decedent were married on the day of 

, 18. . , and lived together as husband and wife until 

his said decease, and that during their said marriage the said 

, deceased, was seized in fee of the following described 

real estate which had not been sold on execution or other 
judicial sale, and to which your petitioner has made no 
relinquishment of her right, to- wit: (Here (live description of 
all lands in which the widow claims any share.) 

Your petitionee states that A .... B, G ...» D and E F, are 

children of said decedent, and your petitioner by the said 
marriage, and are the heirs at law of said decedent. Your peti- 
tioner therefore prays that referees be appointed by the court, 
and that her share in the said real estate may be set apart by the 
court as her property in fee simple as provided by law. 

Dated the day of ,18.. 

Petitioner. 

(Add Verification.) 

Of this application notice must be served on all persons inter- 
ested. 



OF THE DESCENT AND DISTRIBUTION OF, ETC. 119 
Ho. 112. 

Notice to Heirs of Measurement of Widow's Share. 

In the Matter op the Estate ) z p rohate . 
of , Deceased. J 

To A B, C D, and E F, heirs at law of 

deceased: 

You and each of you are hereby notified that .(name 

of widow) has made application to the district court, in and for 

county, Iowa, for the appointment of referees to 

measure and set apart her share in the following described real 
estate, (here describe all the land described in Iter petition) which 

she claims as widow of , deceased. You are 

therefore required to be and appear before said court on the. . . . 

day of , 18. ., and show cause, if any you have, why 

the prayer of her petitiou should not be granted. 

Dated this day of 18.. 

(Signed by the petitioner or her attorney.) 

On the filing of the widow's application the court will make 
an order fixing the time for making the appointment of referees 
and will direct what notice shall be given those interested. 

If any of the heirs are minors, the notice should be served 
personally upon them and upon their guardian also; if there is 
no regular guardian, a guardian ad litem must be appointed by 
the court prior to the making any order in the case. 

A right of dower, where the dower has not been assigned, cannot 
be pleaded as a defense in an action to recover possession of lands, as 
against the holder of the fee thereto. Cavender v. Smith, 8, Iowa 360. 

Sec. 2445. Notice. — The court shall fix the time for making 
the appointment, and direct such notice thereof to be given to 
all parties interested therein as it deems proper. 

If it appears that there was a notice, though it be defective, or the 
service thereof be imperfect, neither in strict compliance with the 
statute, and the court has determined in favor of the sufficiency of 
the notice and service, though such decision were erroneous, the 
judgment will not be held void in a collateral proceeding. 8hawhan 
v. Loffer, 24 Id., 217. 
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Ho. 113. 

Order of Reference. 

In the Matter of the Estate ) Tm n^i. 
op Deceased. \In Probate. 

And now, on this. . . .day of , 18. ., it being 

the time fixed by the court for hearing the application of 

, widow of , late of 

county, deceased, in which she claims her share as widow in the 
real estate of said deceased as described in her petition herein 
filed, and prays the appointment of referees to measure and set 
apart her share in said real estate, and the said widow appear- 
ing by , Esq., her attorney, and A B, C 

D and E F, minor heirs and. , their guardian, 

having been duly served with notice of this hearing, appear by 

, their said guardian, (or guardian ad litem) and 

the court being fully advised in the premises finds that the 
matters stated in the petition of the applicant are true, that she 
is the widow of the said decedent, that the lands described in 
her petition were owned in fee (or whatever the title) by the said 

, deceased^ during their marriage and that they 

have not been sold on execution or other judicial sale and that 
she has made no relinquishment of her right therein, and that 

she, the said , is entitled to one-third in value of all 

of said real estate to be set apart to her as her own property in 

fee simple; it is therefore, ordered that , and 

be and they are hereby appointed referees and 

authorized and directed to proceed, and cause to be measured 

and allotted to said out of the said real estate, 

to-wit: (Here fully describe each tract of the land in which the 
widow claims, or is found entitled to a share,) one-third in value 
of all of said lands, eraploj T ing a survey if necessary. They are 

directed to set off the share of the said so as to 

include the ordinary dwelling house given by law as the home- 
stead, or so much thereof as shall be equal to the share allotted 
to her by law unless she prefers a different arrangement; and 
after measuring and marking off by metes and bounds the share 

allotted to the said as her own property, they will 

report their doings to this court on or before the first day of 
the next term thereof. 

A certified copy of the above order should be delivered by the 
clerk to the referees as their authority and instructions in the 
discharge of their duty. 
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NO. 114. 

Oath of Referees. 



The State of Iowa, ) 
County. J 



We, , and do each 

solemonly swear that as referees appointed by the district court 

of county, to measure and set apart to 

her share in the real estate of her deceased husband, 

late of said county, as his widow, we will faithfully and impar- 
tially discharge our duties respectively, to the best of our skill 
and ability. 



Subscribed and sworn to by the said and 

respectively, before me this .... day of 

18.. 

, Cleric^ etc.) {or Notary or Justice.) 

The referees maybe sworn before a justice of the peace or 
Notary Public, but the Clerk of the Court is preferable. 

The referees must make report to the court within the time 
directed in the orders of the court. 

No 115. 

Report of Referees of Measurements of Widow* s Share in Real 

Estate. 

In the Matter of the Estate ) Tm p^l^ 
of Deceased. \ I* Probate. 

To the District Court in and for County, Iowa: 

We, the undersigned, duly appointed referees by said court to 

measure and set apart unto widow of the late 

deceased, her share of the real estate of said dece- 
dent, respectfully report that, on the . . . day of 18 . . 

after being severally duly sworn we proceeded to measure and 
set apart to the said widow, as aforesaid the one- 
third part in value of all the real estate of which her deceased 
husband mentioned and described in the order of the court here- 
with returned, which third part or share we find to be as fol- 
lows: (Here describe the share allotted to the widow) which we 
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set apart and allott to her the said ... as her own 

property in fee simple. 
Dated this day of , 18. . 



Referees. 

(Add Verification form No. 13.) 

We were each employed in the above work one day. (Signed 
by referees.) 

Section 2446. Duty of referees.— The referees may 
employ a surveyor, if necessary; and they must cause the wid- 
ow's share to be marked off by metes and bounds, and make a 
full report of their proceeding to the court as early as practica- 
ble. 

Sec. 2447. Report: discharge of.— The court may require 
a report by such a time as it deems reasonable; and if the referees 
fail to obey this or any other order of the court, it may dis- 
charge them and appoint others in their stead, and may impose 
on them the payment of all costs previously made, unless they 
show good cause to the contrary. 

Sec. 2448. Confirmation: new reference.— The court 
may confirm the report of the referees, or it may set it aside and 
refer the matter to the same or other referees, at its discretion. 

No. 116. 
Order of Confirmation of Report of Referees. 
In the Matter of the Estate 



s i In Probate. 



of , Deceased, 

And now on this . . . day of 18 . . , the matter of 

the report of the referees measuring and allotting to * 

widow of the late deceased, her share in the real 

estate of said deceased coming up for hearing before the court, 
and it appearing to the court that all persons having any inter- 
est in said land had due notice of these proceedings, and the 
court being fully advised in the premises it is ordered and 
adjudged that said report of said referees be and the same is 

hereby confirmed and made effectual and that their fees $ 

each be taxed as costs against said estate of 

Objections to confirming the report must be in writing and 
should distinctly specify the grounds thereof. 
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Section 2449. Same. — Such confirmation, after the lapse of 
thirty days, unless appealed from according to law, shall be 
binding and conclusive as to the admeasurement, and the widow 
may bring suit to obtain possession of the land thus set apart 
for her. 

Sec. 2450. Right contested* — Nothing in this last section 
shall prevent any person interested from controverting the right 
of the widow to the share thus admeasured. 

Sec. 2451. Sale ordered: division of proceeds—If the 
referees report that the property, or any part thereof, can not 
be readily divided as above directed, the court may order the 
whole to be sold and one-third of the proceeds to be paid over to 
the widow; but such sale shall not take place, if any one inter- 
ested to prevent it will give security to the satisfaction of the 
court, conditioned to pay the widow the appraised value of her 
share with ten per cent interest on the same, within such reason- 
able time as the court may fix, not exceeding one year from the 
date of such security. If no such arrangement is made, the 
widow may keep the property by giving like security to pay off 
the claims of all others interested upon the like terms. With 
any money thus paid to her the widow may procure a homestead 
which shall be exempt from liability for all debts from which 
the former homestead would have been exempt in her hands- 
And such sale shall not be ordered so long as those in interest 
express a contrary desire, and shall agree upon some mode of 
sharing and dividing the rents, profits, or use of such property 
or shall consent that the court divide it by rent, profits or use. 

Ho. 117. 
Report of Referees that Real Property can not be Divided. 

In the Matter of the Estate ) j p ro hatp 
of , Deceased. \ ■ rrooaie - 

To the District Court, in and for County, Iowa: 

We, the undersigned, duly appointed referees by said court to 

measure and set apart unto , widow of the late 

of said county, deceased, her share in the real 

estate of said deceased, respectfully report that on the day 

of 18. ., after being duly sworn we proceeded to the 

discharge of our duty and found that said real estate, described 
as follows: (Here give correct description) is of such character 
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that it can not be readily divided. {Here state the facts making 
division impracticable*) We therefore report that we have not 

been able to measure or set apaat the share of 

widow as aforesaid in said real estate. 

Dated this day of , A. D. 18. . 

Respectfully submitted. 



> Referees. 

(Add Verification No. 13) 
No. 118. 

Order of Sale of Land of Decedent. 

\r. m . attee , ssss \ * *»**• 

And now at this. . . .day of , 18. ., the report of 

the referees heretofore appointed herein to measure and set apart 

the share of , widow of , deceased, in 

his real estate coming on for hearing, , Esq., 

appearing for the administrator and , 

Esq., appearing for said widow , and , 

Esq., appearing as guardian ad litem for minor 

heirs of said decedent, and it appearing from the said report of 
said real estate, .to-wit: (Here insert description.) Cannot be 
readily divided, it is therefore ordered and adjudged that unle&s 
some person having an interest in said real estate, shall give 
security to the satisfaction of the court conditional to pay to 

said the appraised value of her share with ten per 

cent interest thereon within (such time as the court shall Jix) 
the said real property shall be sold by said referees at public 
auction, for cash, upon the same notice as for the sale of lands 
on execution, and one-third of the proceeds thereof be by them 
paid over to said widow, or if no arrangement shall be made to 

hecure to the said , widow, as aforesaid, her share in 

said real estate she shall be and is hereby authorized to keep 
possession of the whole of said real estate upon giving satisfac- 
tory sesurity to pay. off the claims of all others interested in 
said real estate upon (here state same terms as above). And 
it is further ordered that if the several parties interested in 
the said real estate herein before described shall express a desire 
not to have the same sold and shall agree upon some mode of 
sharing and dividing the rents, profits and uses, of such property, 
or shall consent that the court divide it by rents, profits, or use, 
said sale shall not take place, but if no such arrangement shall 
be made then said sale shall proceed, and when made by said 
referees they shall report the same to this court without delay. 
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A certified copy of this order should be delivered by the clerk 
to the referees, as their authority to make the sale. 

Although the statute does not expressly direct that the referees 
in making the sale of the land for the purpose of allotting the 
widow her share, shall give bond, yet in analogy to the require- 
ments of the statute in other like cases, notably in the sale of 
real estate in partition cases where division of the land is found 
impracticable, it would seem to be proper, and the court would 
clearly have the power to require like security of the referees, 
in cases of this kind. 

No. 119. 

Bond of Referees in Allotting Widow's Share. 
Know all men by these presents: 

That we {the referees) principals and , and 

, sureties, are held and firmly bound unto the 

State of Iowa for the use and benefit of all persons interested 
in the following described real estate, to- wit; (Here describe as 

in the order of sale) in the penal sum of dollars 

lawful money of the United States, well and truly to be paid, 
and for the payment of which we bind ourselves, our heirs and 
personal representatives jointly and severally, firmly by these 
presents. 

The condition of the above obligation is such that whereas, 

the district court in and for county did, on the 

day of , 18 . . , order and direct, the above 

named principals as referees duly appointed to measure and allot 

to , widow of the late , deceased, her 

share as allowed by law in his real estate, the said referees to 
sell said real estate, to- wit; (Here describe) at public auction 
and to pay to the said , widow, as aforesaid, the one- 
third of the proceeds thereof. 

Now if the said above named referees shall well and faithfully 
discharge their duties as such in the premises, then this obliga- 
tion to be void, otherwise to remain in full force and effect. 

Dated, this. . . .day of 18 



>• Principals. 
> Sureties. 



The suerties must make the affidavit No. 39, which should be 
indorsed on the bond. If the order directs the original referees 
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to make the sale they need not be again sworn upon giving bond, 
having been already sworn. 

The same notice of the sale must be given by the referees as 
the law requires the sheriff to give of the sale of real property 
on execution. For forms of deed and report of sale see Nos. 
91 and 92. 

Sec. 2452. The widow's share cannot be affected by 
any will of her husband, unless she consents thereto within six 
months after notice to her of the provisions of the will by the 
other parties interested in the estate, which consent shall be 
entered on the proper records of the circuit court. 

Where the wife executed a written contract by which she agreed to 
accept a certain sum of money in lieu of dower, and the husband 
provided in his will for the payment of this sum, which, after his 
death, the wife claimed and received from the administrator, giving 
him a receipt therefor, it was held, that her conduct amounted to an 
election to take under the will and that she was estopped to claim 
dower in the estate. Stoddard v. Cutcompt, 41 Iowa, 329. 

It is a settled rule in the construction of wills, that where there is 
no express declaration in the will baring the dower of the wife, the 
intention that it shall be barred must be deduced by clear and mani- 
fest implication, founded on the fact that the claim of dower would 
be inconsistent with the will, or so repugnant to some of its disposi- 
tions as to defeat them. Metteer v. Willey el ah, 34 Iowa, 215; Corriel 
v. Ham, 2 Id., 552; Sully v. Nebergall, 30 Id., 339; Clark v. Griffith, 
4 Id., 405. 

The widow's election to take under the will, does not therefore 
defeat her right to dower unless the provisions for her in the will are 
either expressed to be in lieu of dower, or are thus inconsistent with 
her claim therefor. Id, 

The acceptance by the widow of a bequest of a life estate in her 
husband's lands does not bar her right of dower. Id. 

See also to the same effect is McGuire v. Brown, 41 Iowa, 650; and 
Clark v. Griffith, 4 Id., 405. 

Where a widow elected to accept the bequests in her husband's will 
giving her one-third of his real estate in lieu of dower, in considera- 
tion that all of the heirs should agree to give her one- third of the 
personalty in addition, and only part of the heirs consented to the 
agreement, it was held that the widow was not estopped from after- 
ward relinquishing all rights conferred by the will and claiming her 
rights of dower. Richart v. Richart el al., 30 Iowa, 465. 

AVhere a will was in the following form : " I give and bequeath to 
my beloved wife all my estate, consisting of 170 acres of land, 
together with all my personal property (after paying my debts) during 
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her life, or so long as she remains my widow. And if she should be 
disposed to sell the estate and improve other lands she is at liberty 
to do so; and at her death or marriage the estate is to be equally 
divided between my heirs;" it was held that the widow's election to 
take under the will did not defeat her right of dower. Sully v. Neber- 
gall et al., 30 Iowa, 339. 

The acceptance by a widow of the provisions of a will in lieu of 
dower, in order to be binding on her under this section, must be made 
within six months after she received notice of its provisions, and 
such acceptance must be entered in the proper records of the circuit 
court and be evidenced by such record, and no other evidence thereof 
is sufficient or competent. A written notice of acceptance not entered 
of record is insufficient, and the widow is not estopped thereby from 
claiming her distributive share in her husband's estate. Baldozler 
v. Haynes et al., 57 Iowa, 683. 

Under section 2440 and 2452 the interest of the surviving husband 
and wife in the estate of the deceased is not affected by a will, unless 
consent thereto is entered of record within six months after notice 
of the provisions of the will. Consent and acceptance are not suffi- 
cient without the record entry. Following Baldozler v. Haynes, 57 
Iowa, 683; Houston, Adm'r, v. Lane, 62 Id., 291. 

Section 2435 of the revision required action on the part of the 
widow, in order to preserve her right unaffected by the will. She was 
required to object and relinquish all rights under the will. Kyne v. 
Kyne, 48 Iowa 21, 24. 

Where a father adopted two children of his daughter, and after- 
ward died intestate, it was held that the adopted children would 
inherit from him as his own children, and would also inherit the 
share of their deceased mother. Wagner v. Varner, 50 Iowa, 532. 

A devise by the testator to his wife of one third of all his real 
estate with the residue to his children, does not bar the wife's right 
of dower. Watrous v. Winn, et al. 37 Iowa 72. 

And so where the will contained the following provision for the 
widow : "After the payment of my debts, I give and bequeath to my 
wife all my property, real and personal, except what is heretofore 
devised, to be held by her during her natural life for her sole use and 
benefit; but at her death I direct that the same be divided among all 
my children or their heirs," here right of dower held not barred. 
Mttteer v. Wiley et. al., 34 Iowa, 214. 

Where the widow filed a petition asking that the provisions of her 
husbands will be enforced in her favor, she thereby elects to take 
thereunder and cannot afterward revoke such election and claim 
under the statute. Ashlock v. Ashlock, 52 Iowa, 319. 

The rule is recognized in this state that aside from statute a will to 
be in lieu of dower must expiessly so state, or it must appear by 
necessary implication that such was the testator's intent; that the 
claim of the widow would be repugnant to and defeat some part 
of the testator's disposition. Cain v. Cain et. al., 23 Iowa, 31. 
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A husband entitled to dower in the real estate of his wife which 
she has devised to another may, after her death, waive and relinquish 
his right thereto, so that the devisee will take the full title from and 
unaffected by the lien of a judgment standing against the husband 
at the time of the death of the wife. Shields v. Keys, 24 Iowa, 298. 

The widow's share of her husband's property, as contemplated by 
this section, includes both real and personal property, and a husbahd 
cannot by will, made either before or after marriage deprive his 
widow of her share in his personal estate. Ward v. Wolf et. al., 53 
Iowa, 465. 

A devise by the testator to his wife of one third of all his real estate 
with the residue to his children, does not bar the wife's right to her 
share under the statute, Watrous v. Winn et.. al. t 37 Id. 72. And so 
where the will contained the following provision for the widow: 
"After the payment of my debts, I give and bequeath to my wife all 
my property, real and personal, except what is heretofore devised, to 
be held by her during her natural life for her sole use and benefit; 
but at her death I direct that the same be divided among all my 
children or their heirs, her right of dower held not barred. Metteer v. 
Wiley et. al. y 34 Iowa, 214. 

Unless a devise to the wife, to be ascertained either by express 
words or by necessary implication, is clearly intended to be in lieu of 
dower. She will not be compelled to elect which she will take, but 
will be entitled to both. But in a case where the testator in the 
second paragraph of his will, gave certain described property to his 
wife, and in the third, fourth, and fifth para$|raphs gave certain leg- 
acies, and in the sixth paragraph of all the residue of his property 
without description, and then in the seventh paragraph provided for 
the sale of all the remainder of his real estate for the purpose of car- 
rying out the devises named in the sixth paragraph, held that the 
manifest intent of the testator would be defeated by allowing the 
widow to take the property devised to her by the will, and also one 
third of the real estate not devised to her. Snyder v. Miller Ex'rs. et. 
al. t 67 Iowa, 261. 

Where a testator bequeaths all of his property absolutely to his 
widow, it is not necessary, In order that she may take under the will, 
that she file her election so to take, instead of taking her one third of 
the estate under the statute, Bulfer v. Willigrod, 71 Iowa, 620. 

Where the wife executed a written contract by which she agreed to 
accept a certain sum of money in lieu of dower, and the husband pro- 
vided in his will for the payment of this sum, which, after his death, 
the wife claimed and received from the executor, giving him a 
receipt therefor, it was held that her conduct amounted to an election 
to take under the will and that she was estopped from claiming 
dower in the estate, Stoddard v. Cutcompt 41 Iowa, 329. 

It is a settled rule in the construction of wills, that where there is 
no express declaration in the will barring the dower of the wife, the 
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intention that it shall be barred must be deduced by clear and mani- 
fest implication founded on the fact that the claim of dower would 
be inconsistent with the will, or so repugnant to some of its disposi- 
tions as to defeat them. Metteerv. Wiley, 34 Iowa, 215; Sulleyv. Neber- 
gall, 30 Id. 339; Corriel v. Ham, 2 Id. 552; Clark v. Griffith, 4 Id. 405. 

The widows election to take under the will, does not therefore 
defeat her right to dower unless the provisions for her in the will are 
either expressed to be in lieu of dower, or are thus inconsistent with 
her claim therefor. Id. 

Entered in the proper record of the court and be evidenced by such 
record, and no other evidence thereof is sufficient or competent. A 
written notice of acceptance not entered of record is insufficient, 
and the widow is not estopped thereby from claiming her distributive 
in her husband's estate. Baldozler v. Haynes 57 Iowa 6S3. 

No. 120. 

Will With Provision to Widow in Lieu of Dower. 

I of the county of and State of Iowa, being of 

full aoje, sound mind and disposing memory, do hereby make and 
publish this my last will and testament, revoking all former 
wills made by me: 

First, I direct that all just debts shall be first paid out of my 
personal estate, the residue, if any, except as hereafter specified, 

to be equally divided between my children and 

or their heirs; 

Second, I give and bequeath to my beloved wife, my home- 
stead consisting of {here describe it) as her own property abso- 
lutely and all the household and kitchen furniture, beds and 
bedding, carpets, books, pictures, stoves, dishes and other house- 
hold goods which are in the house at ray death and all the pro- 
visions and fuel upon said homestead together with 

hundred dollars, to be paid to her by my executor from money 
collected from debts due. These provisions for my said wife I 
make for her in lieu of her legal share, or dower, in my estate, 
(then proceed to add any other bequests desired and close as fol- 
lows:) I hereby nominate and appoint the executor of 

this my last will and testament, with full authority to settle my 
estate as he may deem just and proper and I request the court to 
confirm this nomination and that my said executor be not 
required to give bond as such. 

In witness whereof I have set my hand this. . . .day of 

18 . . (Signature of Testator.) 

The foregoing instrument of writing was at the date thereof 
subscribed by the said > as and for his last will and testa- 
ment in our presence; and we also at the same time subscribed 
the same as witnesses thereto in his presence and in presence of 
each other. (Must be signed by two witnesses.) 
9 
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Ho. 121. 

Notice to Widow to Accept Provisions of Will. 

To widow of the late Deceased: 

You are hereby notified that by the last will and testament of 

deceased, your late husband, you were given and 

bequeathed the homestead consisting of (describe as in the will) 
as your property absolutely and all the honsehold and kitchen 
furniture, beds and bedding, carpets, books, pictures, stoves, 
dishes and other household goods which were then in the house, 

and all provisions and fuel upon said homestead, and also 

hundred dollars in money, to be paid to you by as 

executor of said estate; you are therefore hereby required that 
within six months after this potice you cause your consent to 
the said provisions of said will to be entered of record in the 

clerk's office of the district court in and for county, 

where said will is recorded. 

(Signed.) 

Dated this. . . .day of , 18. . 

If the widow fails or refuses to consent to the provisions of the 
will in her behalf within six months after receiving the above 
notice, her share in his real estate will be unaffected by the will. 
If she does consent her consent must be given within six 
months after notice to her of the provisions of the will, and 
must be entered upon the probate record. 

The widows consent may be as follows: 

No. 122. 

Consent of Widow to Will of Husband. 

In the Matter of the last Will and ) T „ p^z^ 
Testament of , Deceased, \ ln rr00ate - 

To the District Court, in and for County, Iowa: 

Comes now who states that she is the widow of 

, late of said county, deceased; that said decedent 

left a will which was admitted to probate in this court on the 

.... day of , 18 . . , that by said will the testator 

gave and bequeathed to the undersigned a certain portion of his 
estate as therein set forth, in lieu of her legal share thereof; 

wherefore I, the said , widow, as aforesaid, do hereby 

accept the said provisions in said will, made in my behalf, as, 
and in lieu of my legal share, or dower in the estate, real and 
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personal, of my said deceased husband, and 1 hereby request 
that this consent be entered upon the proper records of the 
court, and that the executor of said will be directed to execute 
the said provisions of said will in ray behalf under direction of 
the court. 

Dated this day of , A. D., 18. . 

, Widow, etc. 

This consent must be signed by the widow and entered upon 
the record of the court. 



CHAPTER XYL 



DESCENT OF PROPERTY. 

Section 2453. To decendents' children.— Subject to the 
rights and charges hereinbefore contemplated, the remaining 
estate of which the decedent died seized, shall, in the absence of 
other arrangements by will, descend in equal shares to his 
children. 

Sec. 2454. Grandchildren.— If any one of his children be 
dead, the beirs of such child shall inherit his share in accord- 
ance with the rules herein prescribed in the same manner as 
though such child had outlived his parents. 

Section 2454, was held not to authorize a widow of a deceased 
husband to inherit from their child who died before the death of the 
husband. McMenomy v. McMenomy, 22 Iowa, 148 ; Journell v. Leigh- 
ton, 49 Id., 601. 

While the word "heir " is not technically limited to children, yet it 
jt was not intended, by its use to embrace the widowed mother of a 
child that died before its father. Id. 

Where a child was adopted in a foreign State under an act of legis- 
lation which provides that she should inherit from the adopting 
parents "as if she was their legitimate child," it was held that her 
status as an heir was fixed by the act, and that it did not constitute 
her as heir of her adopting parents to the extent of enabling her to 
inherit through them. Consequently she was not an heir of her 
adopting father in the sense contemplated by this section and did not 
inherit his share of his father's estate, who survived him and died 
intestate, leaving property in Iowa. Estate of Sunderland, 60 Iowa, 
732. 
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Sec, 2455. Wife and parents,— If the intestate leave no 
issue, the one-half of his estate shall go to his parents and the 
other half to his wife; if he leaves no wife, the portion which 
would have gone to her shall go to his parents. 

Upon the death of the wife without issue, the husband is, under 
this section, entitled to the one-half of her entire estate as heir at 
law. Burns et al. t v. Keas et al., 21 Iowa., 257; See also QUI v. Sulli- 
van, 55 Id., 841, 344. 

Under this section the widow or surviving husband is entitled to 
one-half of the estate of the deceased only when he or she dies with- 
out issue and intestate. Clark v. Griffith, 4 Iowa, 405. If the hus- 
band or wife die without issue and the estate or part of it is disposed 
of by will the survivor is not entitled to one-half. Id. 

A testator may by will deprive his widow of all interest in his 
estate except her share as allowed by law. Id. 

Sec. 2356. Surviving parent. — If one of his parents be 
dead, the portion which would have gone to such deceased 
parent shall go to the surviving parent, including the portion 
which would have belonged to the intestate's wife, had she been 
living. 

Where a child survived his father, but died without issue before 
the death of his grandfather, from whom the property in controversy 
descended^ it was held that the child never had any vested estate in 
the property, and that his mother surviving would take nothing by 
descent. Parents succeed to only the estate the child has had at the 
time of his death. Leonard v. Lining, 57 Iowa, 648. 

Sec. 2457. Heirs of parents.— If both parents be dead, 
the portion which would have fallen to their share by the above 
rules, shall be disposed of in the same manner as if they had 
outlived the intestate and died in the possession and ownership 
of the portion thus-falling to their share, and so on through 
ascending ancestors and their issue. 

Where a testator dying, without issue, devised all of his real estate 
to his widow during her natural life, the provisions of section 2455 of 
the code were held not to apply so that she may claim one-half of his 
estate, that section having application only to cases where the owner 
dies intestate as well as without issue. Dobson v. Dobson et al. 9 30 
Iowa. 410. 

The heirs of the father and mother of a deceased intestate who 
leaves neither wife nor issue, under section 2457, inherit the same as 
they would have done if both parents had survived the intestate, and 
each died in possession of one-half of the estate. Bassil v. Loffer, 
38 Iowa, 451. 
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Where the parents of a testator are dead at the time of his decease, 
their share in his estate, where the will directed that, in the event of 
the marriage of the widow to whom he bequeathed the estate during 
widowhood, the estate should "take the course designated by existing 
laws,' 1 will be distributed in the same manner as if their death had 
occurred after they came into possession of the estate. McQuire v. 
Brown, 41 Iowa, 650. 

Under the revision, children of the half-blood inherited equally 
with children of the whole blood, when the inheritance was derived 
through the common parent, and even if the code had changed this 
rule (which is not decided) the party so claiming must show that 
the descent was cast after the code took effect. Neeley v. Wise et al. y 
44 Iowa, 544. 

Where an intestate left neither wife nor children, and both of his 
parents were dead, his father having died last leaving a second wife, 
it was field that the latter was entitled to one-sixth of the estate of 
the intestate, being one-third of the share which would have been 
inherited by her husband had both parents of the intestate been living 
at the time of his death. Moore et al. % v. Weaver et aZ., 53 Iowa, 12; 
But see Lash v. Lash et al., bl Id., 88. 

Where a person died intestate, leaving neither wife nor issue, and 
both parents being dead, it was held that his property never consti- 
tuted any portion of his father's estate ; that the persons inheriting 
took directly from the intestate; and that the heirs of a deceased 
sister, cut off by the father's will, inherited notwithstanding the will. 
Lash v. Lash, 57 Iowa, 88. 

Sec. 2458. Wife and her heirs, — If heirs are not thus 
found, the portion uninherited shall go to the wife of the intes. 
tate, or to her heirs if dead, according to like rules; and if he 
has had more than one wife who either died or survived in law- 
ful wedlock, it shall be equally divided between the one who is 
living and the heirs of those who are dead, or between the heirs 
of all, if all are dead, such heirs taking by right of representation. 

Sec. 2459. Advancement. — Property given by an intestate 
by way of advancement to an hefr, shall be considered part of 
the estate so far as regards the division and distribution thereof, 
and shall be taken by such heir towards his share of the estate 
at what it would now be worth if in the condition in which it 
was so given to him. But, if such advancement exceeds the 
amount >to which he would be entitled, he cannot be required to 
refund any portion thereof. 

The provision in section 2459 that an advancement to an heir "shall 
be considered part of the estate so far as regards the distribution 
thereof, and shall be taken by such heir toward his share of the 
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estate* 1 at its value at the time of distribution to him etc, etc., applies 
ouly to the heirs and not as to the widow who had renounced under 
the will and elected to take her distributive share. In re Will of 
Miller, 73 Iowa, 118. 

(Chapter 33, Laws op 1878.) 

e8tate op deceased patentees. 

An Act to vest the title in the heirs, devisees or assignees of 
deceased patentees. Addition to the Code, Title 16, * fc Of the 
Estates of Decedents." 

Section 1. Be it Enacted by the General Assembly of the 
State of Iowa: That where patents have been or may be issued 
in pursuance of any law of the state of Iowa, to a person who 
had died, or who hereafter dies before the date of such patent, the 
title to the land designated therein shall enure to, and become 
vested in, the heirs, devisees or assignees of such deceased patentee, 
as if the patont had issued to the deceased person during life. 

Approved, March 12, 1878. 



CHAPTER XYIL 



OF PROPERTY RIGHTS OF ALIENS. 

Prior to th? taking effect; of chapter 85 of the laws of 1888, 
under the provisions of the Code, aliens, whether residing in the 
United States or in any foreign country could acquire, hold and 
enjoy property, and could convey, devise, mortgage or otherwise 
incumber the same in like manner and with the same effect as 
citizens of Iowa, Code of 1873, §§ 1908, 1909. But those sec- 
tions were repealed by chapter 85 of the laws of the twenty-sec- 
ond general assembly and more restrictive provisions enacted, 
That act is as follows: 

(Chapter 85, Laws op 1888.) 

restricting non-resident aliens to hold real estate. 

An Act restricting non-resident aliens in their right to acquire 
and hold real estate and repealing sections 1908 and 1909 of 
the Code. 

Section 1. Be it Enacted by the General Assembly of the 
State of Iowa: That non-resident aliens, or corporations incor- 
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porations incorporated under the laws of any foreign country or 
corporations organized in this country, one-half of whose stock 
is owned or controlled by non-resident aliens, are hereby prohib- 
ited from acquiring title to or taking or holding any lands or 
real estate in this state by descent, devise, purchase or otherwise 
only as hereinafter provided, except that the widow and heirs of 
aliens who have heretofore acquired lands in this, state under 
the laws thereof, may hold such lands by devise or descent for a 
period of ten years and no longer, and if at the end of such 
time herein limited such knds so acquired have not been sold to 
a bona fide purchaser for value or such alien heirs have not 
become residents of this state, such lands shall revert and escheat 
to the state of Iowa, and it shall be the duty of the county 
attorney in the counties where such lands are situated to enforce 
forfeitures of all such lands as provided by this act. 

Sec. 2. Any non-resident alien may acquire and hold real 
property to the extent of three hundred and twenty (320) acres, 
or city property to the amount of $10,000 in value, providing 
that within five years from the date of purchase of said property 
the same is placed in the actual possession of a relative of such 
purchaser, the occupant being related to such owner within the 
third degree of kindred, or the husband or wife of such relative, 
and further provided, that such occupant become a naturalized 
citizen within ten years from the purchase of said property as 
aforesaid. 

Sec. 3. It shall be the duty of the county attorney of the 
county in which such lands are situated to proceed by informa- 
tion in the name of the state of Iowa, against such alien in the 
district court of the county, and summons may issue or service 
be had upon such alien by publication as provided by statute for 
equitable proceedings, and the court shall have power to hear 
and determine such information, and declare such lands escheated 
to the state, and when such forfeiture is declared by the district 
court, it shall be the duty of the clerk of the court to notify the 
governor of the state that the title of such land is vested in the 
state by the decree of said court, and the clerk of the court shall 
present the auditor of the state with the bill of costs incurred 
by the county in prosecuting such case, and the auditor shall 
issue a warrant to the clerk of the court on the state treasury to 
repay the county for such costs incurred, and the lands shall be 
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sold in the manner provided for the sale of school lands in chap- 
ter 12, title 12, of the Code, and the proceeds of such sale shall 
become a part of the permanent school fund of the state. 

Sec. 4. No suit for the recovery of property after the execu- 
tion and recording of the patent or conveyance by the state 
shall lie, unless said suit shall have been commenced within five • 
years after the title of such property became vested in the 
grantee of the state, and all persons who fail to bring their suits 
within the time limited are forever barred, saving, however, to 
infants and persons of unsound mind, the right to bring suit at 
any time within five years after disabilities cease to have been 
removed; providing, however, that the grantee of the state 
immediate or remote, shall have the right to demand such resti- 
tution for improvements as provided by chapter 7, title 13, of the 
Code of Iowa. 

Sec. 5. Any non-resident alien who owns land in this state, 
at the time this act takes effect, may dispose of the same during 
his life to bona fide purchasers for value and may take security 
for the purchase money with the same rights as to securities as a 
citizen of the United States. 

Sec. 6. This act shall not prevent the holders of liens or 
interests in real estate heretofore or hereafter acquired from 
holding or taking a valid title to the real estate in which he has 
such interest, or upon which he has such lien, nor shall it pre- 
vent any alien from enforcing any lien or judgment for any 
debt or liability which may hereafter be created, or which he 
may hereafter acquire, or which may hereafter be adjudged in 
his favor, or from becoming a purchaser at any sale by virtue of 
such lien or judgment, provided, however, that all lands so 
acquired shall be sold within ten years after the title shall be 
perfected in him under such sales, or in default thereof the same 
shall revert and escheat to the state as provided in this act. 

Sec. 7. This act shall not apply to aliens who are residents 
of the state of Iowa, who shall have the same right to acquire, 
hold and dispose of property as natural born citizens of the 
United States. 

Sec. 8. Sections 1908 and 1909-, chapter 1, title 13, of the 
Code, are hereby repealed, and all acts oi parts of the acts in 
conflict with this act are hereby repealed. 

Approved, April 9, 18S8. 
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Under sections 2488-2493 of the revision of 1860, non-resident aliens 
could take property by will upon the condition that the devisees should 
subsequently to the making of the bequest, become residents of the 
state, but could not take property by descent. Krogan v. Kinney, 15 
Iowa, 242; Rheim v. Robbim, 20 Id., 45. 

In Purcell v. Smidt, 21 Iowa, 540, the court was equally divided as 
to the proper construction of these provisions of the Revision respect- 
ing the rights of aliens. It was held in Brown v. Pearson, 41 Id., that 
under the Revision a non-resident alien could not inherit real prop- 
erty. 



CHAPTER XYIII. 



ESCHEAT. 



Section 2460. When no heirs. — If there be property 
remaining uninherited, it shall escheat to the state. 

During the pendency of proceedings instituted by the attorney-gen- 
eral to declare lands escheated to the state, the legislature may, by 
statute, order an abatement of the proceedings and release all interest 
in the property in controversy to the parties claiming adversely. The 
State ex rtl v.Tilghman et al. f 14 Iowa, 474. 

Sec. 2461. Duty of clerk in case of — When the judge or 
clerk has reason to believe that any property within the county 
should, by law, escheat to the state, he must forthwith inform 
the auditor of state thereof, and must also appoint some suita- 
ble person administrator to take charge of the property, unless 
an executor or administrator has already been appointed for that 
purpose in some county in the state. 

Sec. 2462. Notice.— The administrator must give such notice 
of the death of the deceased, and the amount and kind of prop- 
erty left by him within this state, as, in the opinion of the clerk 
or judge appointing him, will be best calculated to notify those 
interested or supposed to be interested in the property. 

Sec. 2463. Sale: proceeds paid to school fund.— If, 
within six months from the giving of such notice, no claimant 
thereof appears, such property may be sold and the money 
appropriated by the administrator for the benefit of the school 
fund, under the direction of the auditor of state; and such sale 
shall be conducted and the proceeds thereof treated like those of 
other school lands. 
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Sec. 2464. Payment to person entitled*— The money or 
any portion thereof, shall be paid over to any one who shows 
himself entitled thereto within ten years after the sale of the 
property, or the appropriation of the money as an escheat, but 
not afterwards. 

The notice to be given by the administrator of the death of the 
deceased and the amount and kind of property must be prescribed by 
the court or clerk to whom the administrator should make timely 
application therefor. 



CHAPTER XIX. 



ILLEGITIMATE CHILDREN. 

Sec. 2465. Inherit from mother.— Illegitimate children 
inherit from the mother and the mother from the children. 

An Illegitimate child inherits from the mother, and the fact that, 
she is dead before the descent is cast will not prevent the child 
from inheriting her share of the estate, McQuire t>. Brotmi, 41 
Iowa, 650. 

Sec. 2466. From father, when. — They shall inherit from 
the father whenever the paternity is proven during the life of 
the father, or they have been recognized by him as his children, 
but such recognition must have been general and notorious or 
else in writing. 

The recognition in writing of an illegitimate child by the father, is 
not required to be in the shape of a formal avowal, executed for the 
purpose of making known and perpetuating the fact, but may be 
sufficiently established from letters and correspondence; and when 
the recognition is thus established the illegitimate child will inherit 
from his father the same as a legitimate. Crane v. Crane, et. al. % 31 
Iowa 296. 

Sec. 2467. Same. — Under such circumstances, if the recog- 
nition of relationship has been mutual, the father may inherit 
from his illegitimate children. 

Sec. 2468. Rule in such cases. — But in thus inheriting 
from an illegitimate child, the rule above established must be 
inverted so that the mother and her heirs take preference of the 
father and his heirs, the father having the same right of inheri- 
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tance in regard to an illegitimate child that the mother has as 
to one that is legitimate. 

Under Sections 2465, 2466 anil 2467, an illegitimate child, which has 
been notoriously recognized by her father, inherits from the father 
share and share alike with his legitimate children, and the birth and 
recognition of an illegitimate child after the execution of a will by the 
father, has the- effect to revoke the will, the same as the birth of a 
legitimate child. Mllburn v. Mllburn, 60 Iowa, 411» 



CHAPTER XX. 



OP ACCOUNTING AND MISCELLANEOUS PROVISIONS. 

Section 2469. Term of. — On the expiration of six and 
within seven months from the first publication of notice of his 
appointment, and sooner if required by the court, the then con- 
dition of the estate, its debts and effects, and the amount of 
money received, and, if any received, what disposition has been 
made of it by him. And, from time to time as may be conve- 
nient, and as may be required by the court, he shall render 
further accounts until the estate is finally settled. And such 
final settlement shall be made within three years, unless other- 
wise ordered by the court. Such accounts shall embrace all 
matters directed by the court and pertinent to the subject. 

In an action for a breach of an administrator's bond for not account- 
ing as required by the statute, it is not a complete defense, that the 
administrator made a report and statement of account to the court 
since the commencement of the aGtion. Nor does such an accounting 
constitute a defense to an action for a breach of the bond by convert- 
ing the assets of the estate to his own use. Clark tt. Cress, 20 Iowa, 50. 

In the absence of fraud, mistake, or other grounds of equitable 
relief, a settlement made by the probate court with an administrator 
cannot be set aside, though made in the absence of those interested, 
after the expiration of three months. Patterson v. Bell, 25 Id., 149. 
[So held, under the revision.] 
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Ho. 123. 

Form of first Account of first Executor, or Administrator. 

In District Court in and for County, Iowa. 

In the Matter op Estate ) 
of , Deceased. \ 

Samuel Hunter, executor, (or administrator as the case may 

be) of the last will (or estate) of , l«te of said 

county, deceased, respectfully submits the following aceouut of 
his doings as such executor (or administrator). That within 

fifteen days after his appointment as such , he 

made and filed in the office of the clerk of the court an inven- 
tory of all of the personal effects of the said deceased of every 
description which had come to his knowledge; that he has from 
time to time made collections and disbursements; that the 
annexed schedules are correct accounts of receipts and disburse- 
ments of the effects of said estate by said > , to 

date. 

SCHEDULE A. 

Samuel Hunter, administrator (or executor) of the estate of 

, deceased, in account with said estate. 

(Date.) Dr. 

... To proceeds of sale of personal property, invoiced .$1,250.00 

.... To cash collected of on note 500.00 

To cash collected of on mortgage. . 300.00 

(Thus proceed according to the facts until all the items are 
valued. 

SCHEDULE B. 

Samuel Hunter, administrator, etc., in account. 
(Date.) 

Cr. by cash paid . . . . , M. D., bill for last sickness, 

Voucher No. — $ 2500 

Cr. by cash paid , burial case, Voucher No. — 40.00 

Cr. by cash paid Rev , funeral service^ 

Voucher No. — 10.00 

Cr. by cash paid , carriages for funeral 

' Voucher No. — 20.00 

Cr. by cash paid , allowance to widow, 

Voucher No. — 400.00 

Cr. by cash paid taxes on homestead, Voucher — . 33.50 
(And so on according to the facts.) 

For all payments made by the administrator or executor he 
should take a voucher (receipt) and these should accompany his 
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account and be filed with it. The account should be sworn to 
and the affidavit may be in the following form: 

Ho. 124. 

Verification of Account 

State of Iowa, ) 
County. J 

I, Samuel Hunter, administrator, (or executor as the fact is), 

of the estate of , deceased, being duly sworn, 

depose and say that the foregoing (or within), is a just and true 
account of the present condition of the said estate. 

Samuel Hunter. 

Subscribed and sworn to by the said Samuel Hunter, before 
me this day of 18..., 

• • • Clerk, etc. 

(or Notary Public.) 

From time to time, after the first accounting, as may be con- 
venient, or as the court may require, the executor or adminis- 
trator must, in a similar manner report the condition of the 
estate until it is finally settled; which final settlement must 
be within three years, unless the court orders otherwise, which 
final account must be a full and complete showing of the finan- 
cial condition of the estate, showing a final disposal of all of the 
assebs of the estate in the manner provided by law, under the 
direction of the court, and may be in the same form as hereto- 
fore given for the first account with a recapitulation of each of 
the prior accounts. 

Sec. 2470. Examination of executor, — The executor may 
be examined under oath by the court, upon any matter relating 
to his accounts, when the vouchers and proofs in relation thereto 
are not sufficiently full and satisfactory. 

Any person having an interest in the estate, either as widow, 
heir, legatee, devisee or creditor, may apply to the court for an 
order for such examination, based upon the particular facts of 
the case. 

Sec. 2471. Appraised price. — He must account for all of 
the property inventoried, at the price at which it was appraised, 
as well as for all other property which has come into his hands 
belonging to the estate. 
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Sec. 2472. Presumption. — The appraisement is only pre- 
sumptive evidence of the value of an article, and shall be regard- 
ed, either for or against the executor. 

Sec. 2473. Profit and loss— He shall derive no profit from 
the sale of property for a higher price than the appraisement, 
nor is he chargeable with any loss occurring without any fault 
of his own. 

Sec. 2474. Mistakes corrected. — Mistakes in settlement 
may be corrected at any time before final settlement and dis- 
charge of the executor, and even after that time on showing 
such grounds for relief in equity as will justify the interference 
of the court. 

Settlements made by the probate court with an administrator have 
the force and effect ef adjudication, and are conclusive unless im- 
peached for fraud or mistake. Cotoins v. Tool et al. y SO Iowa, 82; 
Patterson v. Bell, 25 Id., 149. 

Mistakes in prior settlements may be corrected at any time before 
final settlement and discharge of the administrator; but thte must be 
done by proper proceedings in the probate court. Cowins v. Tool 
supra. 

Where an administrator, as a pretended creditor of the estate, pro- 
cures an allowance of his claim by fraud, the court, in a proper pro- 
ceeding, may set aside the allowance, but it cannot be assailed by an 
exception to his report. Ashton v. Mills, 49 Id., 564. 

Where a petition is filed to open up the settlement of an estate under 
section 2474, which does not charge fraud, or set forth any fraudulent 
acts, it was held barred after three months. Kotos v. Mower, 37 Iowa, 
20. 

The proper mode of precedure to correct a mistake in a, settlement, 
is by a petition stating the facts showing the mistake, and the service 
of an original notice upon all persons whose interests will be atfected 
by the proceedings. 

The executor or administrator is chargeable with the property com- 
ing into his hands at the appraisment, and he must account therefor 
accordingly, but he may show in his accounts supported by proper 
vouchers, that he realized in the sale or disposition thereof, either less 
or more than such appraised value. If he has realized more, he is in 
duty bound to account therefor, because the statutes does not allow 
him to derive any profit from the sale of any of the property of the 
estate. And on the other hand, he. is not chargeable with any loss 
occuriing, without any fault on his part. See section 2471, 2472, 2473, 
of Code. 

Where an executor or administrator fails or refuses to render his 
accounts at times prescribed by law, proceedings may be taken to 
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compel him to do so by any person who is interested therein filing a 
petition in court stating the facts of the case. 

Ho. 125. 

Petition for an Accounting by Executor or Administrator. 

In the Matter of the Estate 
of ,Deceased. 

To the District Court in and for County, Iotca: 

Your petitioner states, that she is the widow of , 

late of county, deceased; that on the day of 

A. D M 18..., one , of said 

county was duly appointed administrator of the estate of her 
late husband; that said administrator accepted said trust, and on 

the day of 18. . ., filed in the clerks office 

of this court an inventory of the personal effects of said dece- 
dent, amounting in value as appraised to the sum of two thous- 
and and fifty dollars and fifty cents, (2,050.50;) that more than 
seven months have elapsed since the said administrator first gave 
notice of his appointment as such, yet notwithstanding that fact 
he has wholly negleeled (or refused) and still neglects to render 
to the court an account of his administration as by law directed, 

wherefore your petitioner asks that the said , 

may be ordered and required by the court to make and. file his 
accounts without delay. 

Dated, this day of 18. , 



' *1 



(Add Verification No. 13.) 



. Widow, etc. 



No. 126. 

Petition for Examination of Executor or Administrator. 

Ik the Matter of the Estate ) T „ t>„^l„*„ 
of , Deceased. \ In Probate ' 

To the District Court, in and for County, Iowa: 

Your petitioner , of said county, states that 

she is the widow of the late , deceased, and interested 

in his estate that on the. . - .day of , 18 . . , the 

administrator of said estate, , Esq., filed an account 

in relation to said estate in the ofiice of the clerk of this court, 
and also filed with said account certain vouchers, but not suffi- 
ciently full and satisfactory, leaving great doubts as to the 
correctness of said account (or state any other facts as the case 
may be that make application necessary). She therefore prays 



144 ACCOUNTING AND MISCELLANEOUS PROVISIONS. 

the court to make an order requiring the said executor (or 
administrator) to appear before the court and submit to an 
examination under oatb in explanation of his said account. 

Dated this day of A. D., 18. .. 

, Petitioner. 

(Add Verification No. 13.) 

The executor or administrator must be served with notice of 
this petition. The order for his examination may be in the 
following form: 

Ho. 127. 

Order for Appearance and Examination of Executor. 

In the Matter op the Estate ) Tm t>„^„*„ 
op Deceased. \^ Probate. 

And now on this .... day of , 18 . . , on reading 

and consideration of the petition of , widow of 

the above named decedent, praying for an order for the appear- 
ance and examination under oath of , executor (or 

administrator) of the said estate touching the account and 
vouchers filed by him in this court relating to said estate, and 
being fully advised in the premises and finding that the said 
has been duly served with notice of said peti- 
tion, it is ordered that the prayer of said petition be granted 

and that said be and appear before the court on 

the. . . .day of , 18. ., and submit to examination 

under oath touching said matters of such form as shall then be 
ordered. 

This examination may be in open court, or before a referee, 
as the court shall direct. If before a referee, the examination 
must be reduced to writing and reported to the court. For 
forms see Nos: 

Ho. 128. 

Petition to Correct Mistake in Settlement. 

In the Matter of the Estate ) Txt p^r„,„ 
op , Deceased. \ In Probate ' 

To the District Court, in and for County, Iowa: 

Your petitioner , states that, as administrator of 

the estate of , late of county, 

deceased, be made and filed in this court his final account of 

said estate, on or about the .... day of , A. D. 

18.., which account remains on file as part of the records of 
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this court to which your petitioner refers and makes part o£ 

this petition, that on the day of , 18. ., said 

account duly approved by this court and your petitioner then 
finally discharged as such administrator; that there was a mis- 
take in said final account which was not discovered by your 
petitioner until (state the time when discovered); that said mis- 
take consists in the following; (Here set out plainly and dis- 
tinctly wherein the mistake consists, and if practicable, how it 
occurred.) Your petitioner therefore prays that the order of 
approval of said account be set aside and said mistake may be 
corrected and that when corrected said account may be finally 
approved, and for such other relief as justice may require. 

, Petitioner. 

(Add Verification No. 13.) 

Such notice as the court may prescribe must be given of the 
petition to correct a mistake. 

By Chapter 41 Acts of the Twenty-Second General Assembly ? 
it was enacted as follows: 

Section 1. Fiaal report of administrator.— 2fe it 

enacted by the General Assembly of the State of Iowa: When- 
ever any administrator, guardian, trustee or referee shall desire 
to make his final report *as such and who shall then have in his 
possession or under his control in his fiduciary capacity, any 
funds, moneys, or securities due, or to become due to any heir, 
legatee, devisee, or other person, the payment of which might 
then be made to such heir, legatee, devisee or other person if 
living or present within the county where such appointment as 
administrator, guardian, trustee or referee was made, such funds, 
moneys or securities may be deposited with the clerk of the dis- 
trict court of the county wherein such appointment was made, 
and if he shall otherwise discharge all the duties imposed upon 
him by such appointment he may take the receipt of the clerk 
of the district court for such funds, moneys or securities so 
deposited, which receipt shall specifically set forth from whom 
said funds, moneys or securities were derived, the amount 
thereof, and the name of the person to whom due or to become 
due, if known. Thereupon said administrator, guardian, trustee 
or referee may file such receipt with his final report, and if it 
shall be made to appear to the satisfaction of the court, that he 
has in all other respects complied with the law governing his 
appointment and duties, the court may approve such final report 
10 
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and enter his discharge. Provided, that notice of such contem- 
plated deposit, and if final report shall be given for the same 
manner as now required in case of final report by administrators. 

Sec. 2. Clerk of district court shall keep a book 
account of deposit. — The clerk of the district court with 
whom any deposit of funds, moneys or securities shall be made 
as provided in the preceding section, shall enter in a book to be 
provided and kept for the purposes hereof, the amount of such 
deposit, the character thereof, the date of its deposit, from 
whom received, from what source derived, to whom due or to 
become due, if known. He shall be liable upon his bond for all 
funds, moneys, or securities which may be deposited with him, 
under the provisions hereof. If the funds, moneys or securities 
so deposited with the clerk shall not be paid to the person to 
whom the same is due, or to become due, within one year from 
the date of its deposit the clerk shall then deposit such funds, 
moneys or securities with the county treasurer for the use of 
the county wherein such appointment was made, taking the 
treasurer's receipt therefor, countersigned by the county auditor, 
who shall thereupon charge upon the books of his office and 
against the treasurer the amount named in such receipts. 

Sec. 3. Treasurer to keep a book account of deposit. 
— Whenever any funds, moneys or securities shall be deposited 
with the county treasurer, as provided in this act, he shall enter 
in a book provided and kept for that purpose, the date of such 
deposit, the amount thereof, from whom received, the source 
from which derived, and the name of the person to whom the 
same is due or to become due if known. Whenever the claim- 
ant therefor, upon proper application made to the district court, 
shall satisfactorily show to such court that he is the rightful 
owner of said funds, moneys or securities and entitled thereto, 
the court by order entered of record shall direct the county 
auditor to issue a warrant on the county treasurer for said 
money, funds or securities, and upon such order the said treas- 
urer shall pay to the person named in such order the funds, 
moneys or securities to which the claimant shall have shown 
himself entitled. 

Approved April 3, 1888. 

Sec. 2475. Settlement contested.— Any person interested 
in the estate may attend upon the settlement of accounts by 
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the executor and contest the same. Accounts settled in the 
absence of any person adversely interested and without notice 
to him, may be opened within three months on his application. 

An interlocutory ex parte accounting by an administrator does not 
conclude any party interested. Clark v. Cress, 20 Iowa 50. 

Where a final order discharging administrators is based upon the 
receipts of distributees for the amounts due them respectively on final 
accounting, and no application to set aside such order is made within 
three months, it becomes conclusive as to the distributees, although 
they are plaintiffs in an action pending at the time of settlement, 
against the administrators and their sureties. Diehl v. Miller, 5d 
Iowa, 313. 

The settlement of an estate and the discharge of the administrator 
js an adjudication, binding upon all the parties in interest, that the 
estate has been properly administered upon; and such adjudication 
can only be set aside for fraud or mistake, withm the time fixed by 
the statute. Daniels v. Smith, 58 Iowa, 577. 

No. 129. 

Application to Open Settlement of Accounts. 

In the Matter of the Estate) Tm t>„,i„+„ 
of Deceased. \I» Probate. 

To the District Court in and for County: 

Your petitioner , of said county, states that 

the final account (as the case may be) of , as 

administrator of the above named estate, was presented to this 

court on the. . . .day of , 18. ., and on motion of 

said administrator was by the court approved, that your peti- 
tioner was and is adversely interested in the settlement of said 
account a* follows; (State how he is interested); that he had no 
notice of the hearing upon said account and was not present 
when the same came before the court for settlement and 
approval. He therefore asks that the settlement of said account 
by the court may be opened and your petitioner be allowed to 
contest the same. 

% , Applicant 

(Add Verification Form No. 13) 

There is no provision of the statute requiring notice to be given of 
an administrator's final report and application for discharge and an 
order of discharge, it was held in Arnold v. Spates, 65 Iowa, 570, 
might be made without notice to persons interested, and when made 
it would have the force and effect of a judgment, and could not be 
attacked in a collateral proceeding, but might be amended or set aside 
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for any sufficient cause by a timely and proper proceeding. In the 
case above referred to, an administrator upon notice published in a 
newspaper of the county, but without actual notice to the plaintiffs 
(heirs) who resided in the county, obtained an order of court approv- 
ing his final report and discharging him, it was held that, after a lapse 
of two years, upon a showing that, by mistake or fraud, he had failed 
to report as to a certain fund and to charge himself therewith, the 
order was prompty set aside under section 2474 of the Code, in a suit 
in equity by the heirs against him and the sureties on his bond, and 
judgment rendered against them for each of the heirs for his distrib- 
utive share of the fund not accounted for, and it was further held that 
the provisions of section 2475 of the Code requiring proceedings to 
open such accounts to be begun within three months does not apply 
to cases of mistake or fraud. 

This matter of notice of application of final report of administrator, 
executor and guardian is now regulated by rule prescribed by the 
convention of district judges January, 1887, in pursuance of chapter 
134, laws of 1886. 

Rule VII provides that unless notice be waived in writing, no 
administrator, executor, guardian or trustee will be discharged 
from further duty or responsibility, nor upon final settlement 
until notice of the application therefor shall have been given to 
all persons interested as required in case of an original notice in 
a civil action, unless a different notice be prescribed by the court. 

This notice may be in the form of the origiual notice in an 
ordinary action, informing the persons to be notified of the fact 
of the application and its object and the time and place of hear- 
ing, and may be served in the same manner. 

FINAL DISCHARGE. 

Sec. 2476. Upon final settlement by the executor, an 
order shall be entered discharging him from farther duties and 
responsibilities. 

In order to obtain a discharge from the duties of his trust an 
executor or administrator must make a final settlement of such 
trust. This he should do by first filing in the district court a 
full and final account showing the complete disposition of the 
entire estate with which he stands charged, which, in connection 
with his prior accounts as required by section 2469 of the Code, 
will show that the estate is finally settled according to law. 

Sec. 2477. Judgment: execution against executor.— 
If judgment be rendered against an executor for costs in any 
suit prosecuted or defended by him in that capacity, execution 
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shall be awarded against him as for his own debt, if it appear to 
the court that such suit was prosecuted or defended without 
reasonable cause. In other cases the execution shall be awarded 
against him in his representative capacity only. 

Sec. 2478. Receipts by one executor.— One of several 
executors may receive and receipt for money. Such receipt shall 
be given by him in his own name only and he must individually 
account for all the money thus received and receipted for by him- 
self; and this shall not charge his co-executor, except so far as it 
can be shown to have come into his hands. ^ 

Sec. 2479. Notice affecting executor: how served.— 
Whenever the court shall make an order affecting an executor, 
and such order cannot be personally served upon him, service of 
8u*h order can be made by publication of a notice, stating the 
subsiance thereof, in some we?kly newspaper published in the 
county where such order was made, for four weeks in succession. 

Sec. 2480. Publication of. — When there is no newspaper 
published in such county, then said notice may be published in 
the newspaper published nearest to the county seat of the county 
in which said order is made, which publication may be proved as 
required in like cases in the court. 

Sec. 2481. Effect of. — Service made as above shall be as 
effectual as if personally served, and suits and proceedings may 
be prosecuted or commenced, had and maintained, in all respects 
as if such notice or notices, order or orders had been personally 
served. 

Sec. 2482. Failure to account: penalty.— Any executor 
failing to account, upon being required to do so by the court, or 
as he is required to do by law, shall, for every such failure, for- 
feit one hundred dollars, to be recovered in a civil action on his 
bond for the benefit of the estate, by any one interested therein. 

No. ISO. 

Discharge of Administrator (or Executor). 
Ik the Matter of the Estate 



of 



ie Estate ) Tm t> , . 
., Deceased. \ I* Probate. 



And now on this day of , 18. ., the 

application of , administrator of the estate of 

, deceased, to be finally discharged as such 

administrator coming on for hearing and it appearing to the 
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court that said administrator filed herein his final account of the 
affairs of, and his proceeniugs in, the matter of said estate show- 
ing that the affairs of said estate have been fully administered 
and settled by a final distribution of the property and effects of 
said estate, and payment of the said debts of the same (as the 
case may be) and it appearing that all persons interested have 
been duly notified by the filing of said final account and that 
said account appears to be full and correct, and the court being 
fully advised in the premises, it is ordered that the said account 
be and the same is hereby approved, and that said administra- 
tor be discharged from all further duties and reponsibilities as 
such administrators and that his official bond be hereby dis- 
charged and the sureties therein be exhonorated from all future 
liability thereon. 

A notice to the effect that the administrator will file his final 
account and ask to be discharged should be served on all persons 
having any interest in the matter as provided in rule 7 of Pro- 
bate Rules. See ante page. 

Sec. 2483. Authority of executor. — An executor has no 
authority to act in the manner wherein his principal was merely 
executor. 

In case of the death of an executor or trustee before the set- 
tlement of the estate for which he was acting, the court on 
application will appoint a new administrator called an "admmis- 
trator de bonas now." See forms Nos. 32 and 33. 



CHAPTER XXL 



ADMINISTRATOR DE SON TORT. 

At the common law a person, who, without being authorized, 
meddled with the property of a decedent, was called an "admin- 
istrator de son tort 11 and by such meddling he rendered himself 
liable for the debts of the decedent. 

The Iowa statute on that subject provides as follows: 
Section. 2484. Administrator de son tort— Any person 
who, without being regularly appointed an executor, intermed- 
dles with the property of a deceased person is responsible to the 
regular executor when appointed, for the value of all property 
taken or received by him, and for all damages caused by his acts 
to the estate of deceased, but his liability extends no further. 
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An "administrator de son tort" is liable under this section, in an 
action by a creditor or the regular executor or administrator to the 
extent of tbe value of the property of the deceased which has come 
into his hands. Elder v. Littler, 15 Iowa, 65. 

Where the widow and heirs have appropriated all of the assets of 
the estate prior to the appointment of an administrator, they are lia- 
ble as administrators de son tort to the extent of the value of the 
property appropriated. Madison Co. v. Shockley, 41 Iowa, 451. And 
it is no defense in an action against them, that an administrator has 
been appointed. Id. 

Sec. 2485. Costs in action against heirs and de- 
visees. — In an action against the heirs and devisees, where the 
judgment is to be against them in proportion to the respective 
amounts received by them from the estate, costs awarded against 
them shall be in like proportion. 

Sec. 2486. Tender by one.— -In such cases any one may 
tender the amount due from him to the plaintiff, which shall 
have the same effect, as far as he is concerned, as though he was 
the sole defendant. 



CHAPTER XXII. 



SPECIFIC PERFORMANCE OF CONTRACT. 

Section 2487. Specific performance of contract— When 
a person under such obligation to convey real estate, as might 
have been enforced against him if living, dies before making 
such conveyance, the court may enforces a specific performance 
of such contract by the executor and require him to execute the 
conveyance accordingly. 

In an action to enforce tbe specific performance of a contract to 
convey real property, executed by one who is dead, the administrator 
is a proper, though not a necessary party. The action may be against 
the heirs alone. Judd v. Mosely, 30 Iowa, 423. 

In proceeding under this section to enforce specific perform- 
ance of a contract to convey real estate, it will be advisable to 
join the heirs as parties with the executor, and thus conclude the 
rights of all parties interested in the land. 

In an action to enforce specific performance of a contract to convey 
land executed by the decedent, the administrator is a proper party, 



Term 18.. 

Petition. 
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though not a necessary one. The action may be against the heirs 
alone. Judd v. Mostly, 30 Iowa, 423. 

The petition in such action may be in the following form: 

Ho. 131. 

Petition j or Specific Performance. 

JoHtf Brown, Plaintiff, 
vs. 
Executor oe (Adminis- 
trator) of the Estate of 

Deceased, and and 

(the names of the heirs) 

Defendants. 

To the District Court in and for County, Iowa: 

The plaintiff states, that on or about the. - . . day of 

18. . , he purchased of one of county, 

the following described real estate, to-wit; (Here describe the 

land) for the consideration of dollars, part of which, 

to-wifc: the sum of dollars he then paid in cash to 

said , whereupon, then executed and delivered to 

the plaintiff his written contract whereby for and in considera- 
tion of the payment by the plaintiff of the balance of said 
consideration in three equal annual installments as specified in 
said written contract, a copy of which is hereto annexed and 
made part hereof, marked exhibit A, the said coyenented and 
agreed to convey said real estate to the plaintiff by good and 
sufficient deed clear of encumberances, that the plaintiff at the 
maturity of the first and second of said installments respectively 

paid the same in full to the said and at the date 

of the maturity of the last of said installments as specified in 
said contract the plaintiff offered and tendered the full amount 

of said installment to said and demanded that he 

comply with his said contract by conveying said land to plaintiff 
by good and sufficient deed according to the terms of said con- 
tract, which the said then refused to do and has 

failed to do; that afterwards on or about the.... day of 

, 18 . . , the said died and the above 

named was on or about the day of 

appointed executor (or administrator) of the estate of the said 

decedent, and that the said are the heirs of 

said deceased; the plaintiff further avers that brings into this 

court the sum of dollars (the amount due on the 

contract) and offers and tenders the same in payment and fulfill- 
ment of said contract on his part. 

Wherefore he demands that the said as administra- 
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tor (or executor) as aforesaid be ordered and decreed to accept 
said money and to execute the proper conveyance of said real 
estate described in said contract according to the terms thereof, 
and that plaintiff recover his costs herein. 

Solomon Fourceham, 
Attorney for Plaintiff. 

(Add Verification as Exhibit No. 13.) 

Sec. 2488. Who made parties. — It is not necessary to 
make any other than the executor party defendant to such pro- 
ceedings in the first instance; but the court, in its discretion, 
may direct other persons interested to be made parties, and may 
cause them to be notified thereof in such manner as the court 
may deem expedient. Heirs and devisees may, on their own 
motion at any time be made defendants. 

In bringing in parties defendant in cases of this kind, in the 
absence of any order of the court relating thereto, the better 
practice will be to serve them with an original notice, the same 
as in an action in equity for specific performance. 

Sec. 2489. Considered as one person. — In an action 
against several executors they are considered one person, and 
judgment may be taken and execution issued against all as such, 
although only part were duly served with notice. 

An executor or administrator may Sue in his own name without 
showing that he does so in his representative capacity. Code § 2544 ; 
Oliver v. Toumsend, 16 Iowa, 431. And where a promisory note is 
made to two persons as executors or administrators, and afterwards 
one of them assigns his interest therein to the other the assignee 
may maintain an action thereon in his own name. Garleton v. Bying- 
ton, 17 Id.. 579. They may bring an action in their own individual or 
representative capacity, on a note made or endorsed to them, and for 
the wrongful conversion of the goods of the decedent in his life time. 

An executor or administrator of a party killed by the wrongful act 
or negligence of another may maintain an action against the wrong 
doer to recover the damages. Donaldson v. The M. <& M. Hy Co., 18 
Iowa, 280; Philo v. The Illinois Central R'y Co., 33 Id., 41. 

An executor or administrator is the proper party plaintiff in an 
action on an express covenant, for rent accruing and due during the 
life time of the decedent, but the heirs are the proper parties to sue 
for th9 rent accruiug after his death. Foteaux v. Lepage, 6 Iowa, 123 ; 
Lepage v. McNamar, 5 Id., 124. 

Where no estate or reversion is left in the landlord, rent is reserved 
to the executors or administrators, they, and not the heirs, must be 
plaintiffs, in the action. C ruse's Digest, 321. 
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The executor of a lessee may bring on an action against a tenant 
under him on a covenant for rent falling due since the death of the 
testator. 27 Eng. Com. L. Rep., 202. 

The executor or administrator of a deceased mortgagee is the proper 
party plaintiff in an action to foreclose the mortgage. Qarver v. 
Winchester, 33 Iowa, 308; and he may sue in equity to remove a cloud 
upon the title to real estate of the decedent, and subject them to the 
payment of debts, after he has made a full statement of all claims 
against the estate and accounted for the personal property that has 
come into his hands. Qladson v. Whitney, 9 let, 267. 

An administrator may maintain an action of forcible entry and 
detainer. If one of two executors or admidistrators die, the action 
must be brought in the name of the survivor. 

A foreign executor or administrator has no authority as such to 
commence an action in this state without first filing his letters testa- 
mentary or of administration and qualifying himself in the same 
manner as is required of domestic executors or administrators; but 
upon doing so he may sue as they may. Karrick v. Pratt, 4 G. Greene 
144. 



CHAPTER XXIII. 



PROBATE RECORDS. 

Section 2490. In probate matters.— The clerk shall keep 
a record additional to the other records required by law showing 
as follows: - 

1. The name of every deceased person whose estate is admin- 
istered, and dies seized of aiiy real estate within the county, and 
the date of his death; 

2. The names of all the heirs at law, and widow of such 
deceased person, and the ages and places of residence of such 
heirs so far as the same can be ascertained; 

3. A note of every sale of real estate made under the order 
of the court with a reference to the volume and page of the 
court record, where a complete record thereof may be found. 

Sec. 2491. Executor to furnish list of heirs.— In order 
to ascertain the facts required to be stated in such record, the 
clerk may require each executor, or administrator, to furnish 
him with a list of the names, ages, and place of residence of the 
heirs which list shall be sworn to by the executor; but if such 
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executor shall certify under oath that there are no heirs, or that, 
after using due diligence, he has been unable to ascertain their 
names, ages or residence, the clerk shall make entry in the 
record accordingly. If deemed necessary the clerk may examine 
the county records to ascertain whether any deceased person 
died seized of any real estate, and he shall be allowed such fee 
therefor as may be fixed by the court. 

The list contemplated in the above section of the code may 
be in the following form: 



No. 132. 

List of Heirs of , Deceased. 

To Clerk of the District Court in and for 

County, Iowa: 

' The following is a correct and full list of the names, ages 
and place of residence of the heirs of the late deceased. 



NAMES OF HEIRS. 



AGES. 



PLACE OF RESIDENCE. 



Mary , widow 

John , son 

James , son 

Elizabeth — , daughtei 

Mary , daughter 

Henry , son 

Jane , daughter 



Forty years 

Eighteen 

Fifteen 

Thirteen 

Ten 

Eight 

Five 



., County, Iowa. 



No. 133. 

Verification. 

State of Iowa, ) __ 
County. [ ss - 

I (or we) executor (or administrator) of the 

estate of deceased, being duly sworn depose and say 

that, the foregoing contains a full and true list of the names, 

ages and place of residence of the heirs of the said 

deceased to the best of my knowledge and belief. 



Subscribed and sworn to by the said before me 

this day of 18 , 

Clerk or Notary Public. 

If no heirs are found the executor or administrator should 

return the following affidavit to the clerk. 
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Ho. 134. 

Report of "No Heirs" by Executor. 

State of Iowa, ) ftQ 
County. \ 8S ' 

To the District Court, in and for County: 

I executor (or administrator) of the estate of 

............ late of said county, deceased, being duly sworn do 

hereby certify that the said decedent left no heirs at his death 
(or after using due diligence, I have been unable to ascertain the 

names, ages or places of residence of the heirs of said 

deceased) to the best of ray knowledge and belief. 



Add jurat by Clerk or Notary or Justice of the Peace. 

Section 2492. Complete record, — In every case where a 
sale of real estate is made under the order of the court either by 
an executor, administrator or guardian, the clerk shall enter a 
complete record thereof, in the court record, including complete 
records of all papers filed and all orders made and of the deed 
and the approval thereof. 

Sec. 2493. Bond l*ecor.d. — He shall also keep a book known 
as "records of bonds," in which he shall record all bonds given 
by executors, administrators or guardians. 



CHAPTER XXIY; 



COMPENSATION OF EXECUTORS AND ADMINISTRATORS. 

Section 2494. Amount of compensation. — Executors 
shall be allowed the following commission upon the personal 
estate sold or distributed by them, and for the proceeds of real 
estate sold for the payments of debts, which shall be received 
iu full compensation for all their ordinary services. 

For the first one thousand dollars the rate of five per cent. 

For the overplus between one and five thousand dollars, at the 
rate of two and a half per cent. 

For the amount over five thousand dollars, at the rate of one 
per cent. 

The probate court may, under the statute, for extraordinary services 
allow an administrator a compensation additional to that provided 
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for ordinary services. And where it appears that more than ordinary 
compensation has been allowed, it will he presumed that it was for 
extraordinary services, in the absence of a contrary showing. Patter- 
son v. Bell, 25 Iowa, 149. 

Sec. 2495. Same.— Such farther allowances as are just and 
reasonable may be made by the court for actual, necessary and 
extraordinary expenses or services. 

»•. 135. 
Application for Farther Allowance,. 

To the District Court, in and for county, Iowa: 

Your petitioner, executor (or administrator) of the last will 

and testament (or estate) of . . * . , deceased, respectfully 

prays the court to make an order granting him, in addition to 
the legal commissions a further allowance as compensation for 
extraordinary services rendered and expenses incurred as execu- 
tor (or administrator) of the estate of deceased, 

which extraordinary services and expenses were as follows: (Here 
state the facts of the extraordinary services and expenses.) 
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REMOVAL OF EXECUTORS OR ADMINISTRATORS. 

Section 2496. When removed. — After letters testamentary 
or of administration with the will annexed, or of administration 
shall have been granted to any person, he may be removed 
whenever the interests of the estate require it for any of the 
following causes: 

1. When by reason of age, continued sickness, imbecility of 
mind, change of residence, or any other cause, he becomes inca- 
pable of di-charging his trust in such manner as the interest and 
proper management of the estate may require. 

2. When any such executor, or administrator shall fail or 
refuse to return inventories or accounts of sales of the estate, or 
to make proper reports of the condition of the estate, or fail or 
refuse to disehaage any of the duties prescribed by him by law, 
or shall be guilty of any waste or maladministration of the 

OSf/aie* 
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3. Where it shall be shown to the court by his sureties that 
such executor or administrator has become, or is likely .to 
become insolvent, in consequence of which his sureties have, or 
will suffer loss. 

Sec. 2497. Petition for removal, etc.— Petition for 
removal of executors or administrators, or for the purpose of 
requiring additional sureties, shall be filed in the court from 
which letters were issued by any person interested in the estate. 

No one is authorized to maintain an action for the removal of an 
administrator unless he be ''interested in the estate," as contemplated 
in this section of the code, unless he have a right to benefits from the 
estate, which prompts him to act for preserving its assets, increasing 
their value and directing their disposition and appropriation ; and one 
against whom an administrator has brought an action for the recov- 
ery of money cannot sue for such removal on the ground that he 
would not be safe in paying a judgment Joade facto administrator. 
The C. B. & Q. Ry. Co. v. Gould, 64 Iowa, 343. 

When an administrator has been removed, and he retains in his hands 
funds of the estate which he fails to pay to his successor, and the 
debts of the estate if any, have all been liquidated, then the heirs and 
legatees being the only persons interested in the funds retained, such 
administrator and they alone and not the second administrator, can 
maintain an action therefor on bond of the first administrator; but 
where the first administrator had not given notice of his appointment 
and where there was no evidence to show that the debts of the estate 
had been paid, the right of action on the bond of the first adminis- 
trator was in the second administrator, whose duty it was to give 
notice of his appointment and pay the debts of the estate. Stewart 
v. Phenice, et. al. t 64 Iowa, 476. 

Sec. 2498. Verification. — Such petition must be verified by 
oath, and shall specify the grounds of complaint. 

The petition for removal may be in the following form: 

No. 136. 

Petition for Removal of Executor. 

^ *™ ™ ™2l™. \ * Probate. 

To the District Court in and for County: 

Your petitioner, James Doe, one of the heirs at law of John 

Doe late of county, deceased, states that on or about 

the. . . .day of 18. ., this court appointed one. 
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executor of the last will and testament (or of the estate) of said 

deceased, that soon after said appointment the 

said executor became sick and has continued sick for a long 
time and has, by reason of age and continued sickness, 
become incapable of discharging his trust in such manner as the 
interests of said estate and its proper management required 
(or state any other ground of removal as the case may be) 

Wherefore your petitioner asks that said .be removed 

from his said trust as executor (or administrator) as aforesaid, 
that he be required to make a full and faithful accounting of his 
doing as such executor, etc., and that some other competent per- 
son be appointed to fill the vacancy so made. 

Jambs Doe, Petitioner, 
(or Attorney for Petitioner.) 

(Verification.) 
No. 137. 

State of Iowa, ) 
County. J 

I, James Doe, of said county being duly sworn, depose and 
say that I am personally acquainted with the matters stated in 
the foregoing petition signed by me (or by my attorney, as the 
case may be) and that they are true as I believe. 

James Doe. 
Subscribed and sworn to by the said James Doe, before me 

this. ...day of .18. . 

Notary Public. 

(or Justice of the Peace.) 

Sec. 2499. Citation to issue.— Upon the filing of such 
petition, a citation shall issue to the person complained of, 
requiring him to appear and answer the complaint. 

The citation must fee issued by the clerk of the court, and 
may be in the following form: 

No. 138. 

Citation to Executor. 
The District Court in and for County, Iowa. 

STATB °. Fl SKX Y .i «• OUaHan. 

To , executor (or administrator) of the last 

will and testament (or of the estate) of John Doe, late of said 
county, deceased; 
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You are hereby cited and required to be and appear before the 

district court in and for said county on the. . . .day of 

18. ., being the second day of the next term of said court, then 
and thereto answer the petition and complaint of James Doe, of 
said county, who asks that you be removed from your office as 
executor as aforesaid. 

En wituess whereof I, , clerk of said court, have 

hereto set my hand and affixed the seal of said court this 

day of , 18 . . 

Clerk, etc. 

This citation should be served by the sheriff as he would serve 
an original notice in an action. 

Sec. 2500. Service in another county. If the executor 
or administrator is not a resident of the county where such 
complaint is made, notice thereof shall be served upon him in 
such manner as the court or the clerk may direct. 

Ho. 139. 

Order of Removal of Executor (or Administrator). 

In the Matter of Estate ) Application for removal of Exe- 
of John Doe, Deceased. J cutor (or Administrator). 

And now on this. . . .day of , 18. ., this cause 

coming on for hearing before the court on the petition of 
James Doe, one of the heirs of John Doe, deceased, to remove 

as executor of said deceased, and it appearing to 

the court that a citation from this court was duly and legally 

served upon the said and the court being fully 

advised in the premises finds that the allegations of said petition 
are true and that (stating the facts found by the court); it is 

therefore ordered and adjudged that the said be 

and hereby is removed from his said office and trust as executor 
(or administrator) of the last will and testament (or estate) of 

said , and that the letters heretofore issued to said 

and his appointment as such executor are hereby 

revoked and annulled, and that he is hereby ordered to make 
and file a full and true account of his doings as such executor 

since his said appointment, etc.. within days from this date, 

and it is further ordered by the court that the said 

without delay deliver to (the person entitled thereto) 

all the property in his hands or under his control belonging to 
the estate whereupon his official bond shall be hereto dis- 
charged. 

Sec. 2501. Property delivered over. — Upon the removal 
of any executor or administrator, he shall be required by order 
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of the court to deliver to the person who may be entitled 
thereto, all the property in his hands or under his control 
belonging to the estate. 

Generally it will be necessary that a new administrator be 
appointed upon the removal of the former one, and the property 
of the estate remaining in the hands of the removed executor 
or administrator should be ordered delivered to the new one. 

Sec. 2602. Penalty for failure. — If any executor fail or 
refuse to comply with any proper order of the court, he may be 
committed to the jail of the county until compliance is yielded. 

No one is authorized to maintain an action for the removal of an 
executor or administrator unless he be " interested in the estate/* as 
contemplated in section 2497 of the code, unless he have a right to 
benefits from the estate which prompts him to act for preserving its 
assets, increasing their value, and directing their disposition and 
appropriation; and one against whom an administrator has brought 
an action for the recovery of money cannot sue for such removal on 
the ground that he would not be safe in paying a judgment to a 
defacto administrator. The C, B. & Q. R'y Co. v. Gould, 64 Iowa, 
343. 

An executor or administrator may, before completing the 
administration, petition the court to accept his resignation; 
which may be as follows: 

Ho. 140. 

Resignation of Executor (or Administrator.) 

In the Matter of the Estate ) T n r x 
of Deceased. [ ^Probate. 

To the District Court, in and for County, Iowa: 

The undersigned respectfully states that on the day of 

18. ., he was by this court (or the clerk) duly appointed 

and commissioned executor {or administrator) of the last will and 

testament (or estate ) of late of county, 

deceased, that said estate has been partially administered upon, 
but not fully; that your petitioner is unable to complete the 
administration of said estate, for the reason that he is about to 
remove from the state (or any other reason, as the case may be.) 
He therefore herewith tiles a just and true account of his admin- 
istration of the said estate and prays the court to allow him to 
11 
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resign his said office and trust and that he may be fully dis- 
charged from further responsibility in respect thereto. 

Petitioner. 

Dated this .... day of 18. . 

(Add Verification ) 

Ho. 141. 

Complaint that Executor Be/uses to Comply with Order of Court. 

In the Matter of the Estate ) 
of Deceased. J 

To the District Court, in and for County, Iowa: 

The undersigned respectfully shows to the court that she is 

the widow of the late deceased, and interested in 

the settlement of his estate; that on or about the day of 

18 . . , this court made kn order removing 

as the executor (or as administrator of said estate) and ordered 

that said deliver to , all the property 

in his hands or under his controj belonging to said estate and 
also to file a full and just account of his doings as such executor 
in the office of the clerk of this court; that the said neglects 
and refuses to obey said orders and neglects and refuses to render 
said account and neglects and refuses to deliver said property to 
his successor. 

Widow. 

This complaint should be sworn to. For form of affidavit see 
form 126, ante. 

Section 2503. When acts void. — Whenever the letters of 
any executor or administrntor are revoked or suspended, all his 
authority shall cease, and all his acts thereafter as such shall be 
absolutely void. 

(Chapter 33, Laws of 1878.) 

estate of deceased patentees of land. 

An Act to vest title in the heirs, devisees or assignees of deceased 
patentees. 

Section 1. Be it Enacted by the General Assembly of the 
State of Iowa: That where patents have been, or may be issued 
in pursuance of any law of the State of Iowa, to a person who 
has died, or who hereafter dies before the date of such patent 
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the title to the land designated therein, shall issue to, and become 
vested in, the heirs, devisees or assignees of such deceased paten- 
tees, as if the patent had issued to the deceased person during 
life. 

Approved March 12, 1878. 

(Chapter 103, Laws of 1886.) 

powers of foreign executors, etc. 

An Act to authorize administrators, executors and guardians 
appointed in other states or counties to release judgments, 
mortgages and deeds of trust. 

Section 1. Be it Enacted by the General Assembly of the 
State of Iowa: That a copy of the original record of the 
appointment and qualification of any administrator, executor or 
guardian in any other state or country including the will of 
decedent if any, as probated, together with the certificate of the 
custodian of such record that such appointment is then in full 
force, which copy of the record shall be duly attested and authen- 
ticated as is now by law provided in the case of judicial records 
of another state, may be recorded in the proper probate record of 
any county in this state, such record or a duly certified copy 
thereof shall be presumptive evidence in all cases of such appoint- 
ment and qualification. 

Sec. 2. Any administrator, executor or guardian, a copy of 
whose appointment or qualification is recorded as provided by 
section 1 of this act is hereby authorized to release and fully dis- 
charge of record in any manner, and by any instrument author- 
ized by law, to the same extent as any administrator, executor or 
guardian appointed under the laws of this state could do, any 
judgment rendered by the Supreme Court or by any court of the 
county where such copy of the original record is recorded, or 
any mortgage, or deed of trust, given as a mortgage of property 
within such county, belonging to the estate or to the minor or 
other person represented by him, and may also in the same man- 
ner and to the same extent release and fully discharge any pro- 
perty in this state from the lien of such judgment, mortgage or 
deed of trust; provided, that the duly attested copies of the 
records herein provided for also show that the judgment, mort- 
gage or deed of trust is listed in the assets of the estate in the 
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court from which said records come; and provided further ; that 
appended to and as a part of such release shall be the certificate 
of the judge or clerk of the foreign court duly attested that said 
executor, administrator or guardian is, at the date of such release 
or instrument still acting as such executor, administrator or 
guardian under authority of said court; and provided further, 
That nothing herein contained shall authorize any administra- 
tor, executor or guardian of another state or country to release 
any judgment, mortgage or deed of trust, while any administra- 
tor, executor or guardian of the estate to which such judgment, 
mortgage or deed of trust belongs is authorized to act by virtue 
of appointment and qualification under the laws of this state. 

Sec. 3. All releases and discharges of record of any judg- 
ment, mortgage or deed of trust heretofore made by adminis- 
trators, executors or guardians in the manner and to the extent 
authorized by this act where the copy of the original records 
required by this act has been or shall hereafter be recorded as 
required by this act, are hereby declared to be legal and valid 
from the date of such release or discharge. 

Approved April 8th, 1886. 



CHAPTER XXYI. 



GUARDIAN AND WARD. 

Section 2237. Majority,— The period of minority extends 
in males to the age of twenty-one years; and in females to that 
of eighteen years; but all minors attain their majority by mar- 
riage. 

In Iowa a marriage between a male person of sixteen and a 
female of fourteen years of age is valid, so that by marriage they 
attain their legal majority at sixteen and fourteen respectively. 
Code, section 2186. 

As to the right of a minor to recover for personal injuries to him 
prior to his majority. See Nelson v. The C. R. I. & JP. Ry. Co., 38 
Iowa, 564. 

If a person who has attained the age of majority, voluntarily 
attends a public school, creating the relation of teacher and pupil, 
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the latter thereby waives any privileges which age confers, and sub* 
jects himself to like dicipline with those who are within the school 
age, and he may be punished for refactory conduct, and the teacher 
will not be liable for inflicting such punishment if it was reasonable 
under the circumstances. The State v. Migner, 45 Iowa, 248, 

Sec. 2238. Contracts and disaffirmance.— A minor is 
bound, not only by contracts for necessaries, but also by his 
other contracts, unless he disaffirms them within a reasonable 
time after he attains his majority, and restores to the other party 
all money or property received by him by virtue of the contract 
and remaining within his control at any time after attaining his 
majority. 

A deed of real property by a minor is voidable, but not void. Jen- 
kins v. Jenkins, 12 Iowa, 195. 

What is a " reasonable time " within which a minor may disaffirm 
his contract after attaining his majority, under the statute, must be 
determined upon the circumstances of each case. Id. See also Stout 
v. Merritt, 35 Iowa, 47; Jones v. Jones, 46 Id., 466. 

Where a minor attained his majority on the 5th of January, and 
filed his petition on the 23d of the same month, to cancel a deed made 
by him during his minority, it was field that in the absence of equit- 
able circumstances, requiring an earlier disaffirmance, the delay was 
not unreasonable. Id. 

The only property which the party is required to return, upon dis- 
affirming a contract made during minority, is that which was received 
by him by virtue of the contract and remained in his control at any 
time after coming of age. Id. 

The general rule is that the right of a minor to avoid his contract 
is absolute and paramount to all equities in favor of third persons, 
including purchasers without notice. Id. 

Under the statute, a contract made by a minor, in order to be avoided, 
must be disaffirmed by him within a reasonable time after he attains 
majority. Wright v. Germain, 21 Iowa, 585; Stucker v. Yoder et al., 
33 Id., 177. 

In order to avoid the contract, the party must not only disaffirm the 
same, but redeem or tender to the other party what he received under 
the contract, within a reasonable time after attaining his majority. 
Stout v. Merrill, 35 Id., 47. But this rule does not apply when the 
minor has never received anything either from his guardian or other- 
wise on the contract. Lyon v. Vanatta, 35 Iowa, 522. 

Where a minor owns an undivided interest in real property, which 
has been sold for taxes, he can redeem to the extent of his interest 
only. Stout v. Merrill, 35 Iowa, 147. 

The right of a minor to redeem from tax sale is a transferable 
interest, which may be conveyed by deed. Id. 
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Where a minor entered into a contract with his father respecting 
his share of the estate, which he tailed to disaffirm within six months 
after attaining his majority, he was held, not entitled to disaffim it 
after that length of time had elapsed. Jones v. Janes, 46 Iowa, 466. 

Where a minor has rendered services in accord with the terms of a 
contract entered into by himself, and has received payment for the 
same, such payment is a full satisfaction for the services and the 
parent cannot recover a second time therefor. Murphy v. Johnson, 
45 Iowa, 57. 

The father has a right to,the care and custody of his minor children, 
and when he is deprived thereof by another he has a right of action 
therefor. The statute has not so far modified the common law as to 
take away these rights, or the right to sue and recover for the minors 
services. Everett v. Sherfey, l Iowa, 857. So held under the code of 
1851. 

The father may emancipate his minor child, or abandon his right of 
control, and in the absence of statutory requirements such emancipa- 
tion need not be evidenced by any formal or recorded act, but may be 
proved like any other fact. *Wolcott v. Rickey et al. t 22 Iowa, 171; 
See also Nixon v. Spencer, 16 Id., 214. 

This section which provides that a minor is bound by his contract, 
unless he disaffirms it, "and restores to the other party all money or 
property received by him by virtue of his contract, and remaining 
within his control/ 9 only requires a return of the identical money or 
property, and not the payment of other money or property which he 
may have at the time of disaffirmance. Hanes v. The C. B. R. dt N. 
liy. Co., 04 Iowa, 316 following Jenkins v. Jenkins 12 Id., 195. 

The effect of these cases operates as a construction of this section 
that the minor seeking to disaffirm his contract may do so without 
restoring the money or property received by him by virtue of his con- 
tract, if such money or proporty is no longer within his control. 

That the property conveyed by the ward without consideration has 
psased into the hands of an innocent purchaser will not prevent the 
revocation of the deed. Gates v. Carpenter, 43 Iowa, 152. 

A minor may disaffirm a contract made by him, at any time there- 
after, during his minority or within a reasonable time thereafter. 
This section is not intented to prevent a disaffirmance during minor- 
ity, but only to fix a limit to the time when it may be made. Childs 
v. Dobbins 55 Iowa 205. 

The earnings of a minor child who, with his father's consent, has 
been doing business for a number of years upon his own means and 
in good faith, are not liable to the claims of creditors of the father; 
nor is a homestead purchased for the family by such means thus lia- 
ble. Wolcott o. Rickey et. al. t 22 Iowa, 171. 

What is a reasonable time after majority, under this section of the 
statute within which the infant may disaffirm his contract made dur- 
ing his infancy, will depend upon the circumstances of each case. It 
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was held in a case where the plaintiff did not act to disaffirm except to 
bring an action for that purpose, three years and eight months after 
attaining his majority, and three months after being legally advised 
his right to disaffirm, that the action was not brought within a reas- 
onable time; and, the fact that she had been duly informed by per- 
sons not qualified to give legal advice, that she could not bring an 
action to disaffirm until her infant brother became of full age, was 
not in the eye of the law, a sufficient excuse for the delay. Green t>. 
Wilding, 50 Iowa, 679. 

Sec. 2239. Misrepresentations of.— No contract can be 
thus disaffirmed in cases where, on account o£ the minor's own 
misrepresentations, as to his majority, or from his having 
engaged in business as an adult, the other party had good rea- 
son to believe the minor capable of contracting. 

If a minor who is engaged in business for himself possesses prop- 
erty and manages his affairs as an adult, persons dealing with him 
are justified in concluding that he is capable of making contracts ; and 
this is not limited to the particular business in which the minor is 
engaged but applies to all contracts he may make. Jacques v. Sax, 39 
Iowa, 367. 

To render a minor who engages in business, and holds himself out 
as capable of contracting, liable as an adult under this section, his 
infancy must have been unknown to the person contracting with him. 
If known to him the statute creates no shield to the disaffirmance of 
the contract. Better v. Marchant, 30 Iowa, 350. 

A minor may disaffirm a contract made by him, at any time there- 
after during his minority or within a reasonable time thereafter. 
This section is not intended to prevent a disaffirmance during minor- 
ity but only to fix a limit to the time when it may be made. Childs v. 
Dobbiiis, 55 Iowa, 205. 

An order of court authorizing a guardian to revoke the deed of his 
ward is not necessary where there was no consideration for the deed 
and no act of revocation is necessary other than application to a court 
of equity. Gates v. Carpenter, 43 Iowa, 152. 

That the property conveyed by the minor without consideration has 
passed into the hands of an innocent purchaser, will not prevent the 
revocation of the deed. Id. 

Sec. 2240. Payments to. — Where a contract for the per- 
sonal service of a minor has been made with him alone, and 
those services are afterwards performed, payment made therefor 
to such minor in accordance with the terms of the contract, is a 
full satisfaction for those services, and the parent or guardian 
cannot recover therefor a second time. 

Where the contract for personal service of a minor is made 
with him alone, with knowledge of the parent, and those ser- 
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vices are afterwards performed, and paid for to the minor, without 
fraud and in accordance with the terms of the contract, such payment 
will operate as full satisfaction for the services rendered; and the 
parent or guardian cannot recover therefor. Nixon v. Spencer, 16 
Iowa, 214; Murphy v. Johnson, 45 Id., 57. 

This section provides that when a minor has made a contract for 
services, and rendered the same and received payment therefor, the 
parent cannot again recover. Everett v. Sherfrey, 1 Iowa, 357. 

The parent may emancipate a minor child, or abandon the right of 
control, and in the absence of statutory requirements such emanci- 
pation need not be evidenced by any formal or recorded act, but may 
be proved as any other fact. Everett v. Sherfrey 1 Iowa, 357. See 
also Woleott v. Rickey, 22 Id., 171. 



CHAPTER XXYII 



OF THE GUARDIANSHIP OF MINORS, DRUNKARDS, SPEND- 
THRIFTS AND LUNATICS. 

Section, 2241. Natural Guardians. — The parents are the 
natural guardians of their minor children, and are equally enti- 
tled to the care and custody of them. 

The mother as the natural guardian of the person of her minor son, 
the father being dead, is entitled to recover for the personal services 
of the son. Cain v. Devitt, 8 Iowa,* 116. 

Under this section, as it now stands, the right of the father to the 
care and the custody of a minor child is not paramount to that of the 
mother. In controversies respecting' the custody of a minor child, the 
controlling consideration is the best interests of the child. A child 
fifteen months old, and unweaned, was held to have been properly 
awarded to the custody of the mother, she not being shown to be an 
improper person to have such custody. Th« State v. Kirkpatrick, 64 
Iowa, 373. 

Notwithstanding the law of this state so clearly gives to the 
parents equal right to the guardianship and custody of their 
minor children, we can still read an occasional philipic in a 
woman's journal against the partiality of the law on the side of 
the father in this respect. 

Sec. 2242. Death of either parent.— Either parent dying 
before the other, the survivor becomes the guardian. If there 
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be no parent or guardian qualified and competent to discharge 
the duty, the district court shall appoint a guardian. 

Sec. 2243. Of property. — If the minor has property not 
derived from either parent, a guardian must be appointed to 
manage such property, which may be either parent if suitable 
and competent. 

Sec. 2244. Minor may choose. — If the minor be over the 
age of fourteen years and of sound intellect, he may select his 
own guardian, subject to the approval of the district court of 
the county where his parents, or either of them reside; or if 
such minor is living separate from his parents, the district court 
of the county where he resides has jurisdiction. 

Sec. 2245. Powers of court and guardian.— The guar- 
dian and court making the appointment, have power and 
authority over any property of the minor situate or being in 
any other county, to the same extent and in the manner as if 
the same was situate in the county where the appointment was 
made. But when any order is made by such court affecting the 
title of lands lying in another county, a certified copy of the 
same, and of all the papers on which it is founded, shall be 
transmitted to the clerk of the circuit court in the county where 
such lands are situated, and such clerk shall enter such order on 
the proper docket and index the same, and make a complete 
record thereof in the same manner as if the cause in which the 
order is made had been commenced in his court. 

Sec. 2246. Bond and oath. — Guardians appointed to take 
charge of the property of a minor must give bond, with surety, 
to be approved by the court, in a penalty double the value of 
the personal estate and of the rents and profits of the real estate 
of the minor, conditioned for the faithful discharge of their 
duties as such guardians according to law. They must also take 
an oath of the same tenor as the condition of the bond. 

A guardian's bond made payable to the county instead of to the 
parties interested, is not thereby iu valid, but innures to the benefit of 
the latter, aud suit may be brought thereon by any one injured by a 
breach thereof. Pursley v. Hayes, 22 Iowa, 11. 

The suerty on a bond required by section 2246 of the code to be 
given by a guardian appointed to take charge of the property of a 
minor, is not liable for the loss or misappropriation of money coming 
into his hands from the sale of his ward's real estate, a special bond 
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being required for the faithful performance of his duties in that 
respect. Madison County v. Johnson et al, 61 Iowa, 152. 

Although the clerk of the district court has authority to appoint a 
guardian in vacation, he has no power to approve the bond of such 
guardian. That duty is devolved by section 2246 of the code upon 
the court, and should be attended to at the next term after the 
appointment is made by the clerk. Reno v. McCully et al., 65 Iowa, 
620. 

It was held in Reno v* McCully et al., 65 Iowa. 629, that the clerk 
of the district court had no authorty to approve the bond of a guar- 
dian appointed by him in vacation, that this duty devolved upon the 
court under section 2246 of the code, but now under Chapter 134, 
Laws of 1886, Miller's Revised Code, page 44, it is provided that the 
clerk shall have all the powers of the court, within his county, to 
appoint when not contested resident administrators, executors and 
guardians of minors, and the approval of any and all bonds given by 
administrators, executors, trustees and guardians in the discharge of 
their several trusts. 

This enactment being inconsistent with section 2246 of the code in 
this particular the latter is repealed by the 17th section of said chap- 
ter 134. 

The sureties in an ordinary guardian's bond, as required by section 
2246 of the code, are not liable for the wrongs of the guardian in 
selling his ward's real estate and squandering the proceeds. A special 
bond is required for this purpose by section 2261. Bruce v. Bruce, 65 
Iowa, 106. 

The law does not confer upon the parent the power to make a mere 
oral gift of his minor child ; and the donee in such case, cannot 
recover the child from his duly appointed guardian. Burgess by next 
friend v. Shakes. 

Ho. 142. 

Application for Letters of Guardianship of Estate of Minor, 
not Derived from Parents. 

To*the District Court in and for County, Iowa: 

The undersigned respectfully states that he {or she) is the 
father (or mother) of the following named minor children (here 
give the name and age of each child)', that the said children are 
each the owner of property not derived from either father or 

mother of the value of about dollars, described as 

follows; (Here describe property) that requires the appointment 
of a guardian to manage and control the same for the best inter- 
est of said minors. 

Wherefore he prays that letters of guardianship be issued to 
him as guardian of said minors, all of whom reside with your 
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petitioner in the county of , in the State of Iowa, 

in which their property is also situated. 
Dated this day of , A. D., 18... 

, Applicant. 

(Verification.) 

State of Iowa, ) 
County, j 

I , being duly sworn depose and say that the 

matters stated in the foregoing application and signed by me 
are true to my personal knowledge (or as I believe the case may 
be). 

Subscribed and sworn to by the said , before me 

this .... day of , 18 . . 

• •• • • Clerk, etc. 



Ho. 143. 

Order Appointing Father or Mother Guardian of Estate of 

Minor. 

In the Matter of the Guardianship ) r- t>„„i^+ a 
oj? (Here state Names of Minors). \ rro(mt€ - 

On this .... day of , 18 . . , the application of 

, heretofore filed, asking to be appointed guardiari 

of the property of (Here name minors) minor children of said 
applicant aged respectively five, seven and twelve years, coming 
on to be heard and the court (or clerk) bein^ fully advised in 
the premises finds that the statements in said application are 
true, that said minors are owners respectively of property not 
derived from either of their parents; that the applicant is the 
parent of said minors and a suitable perspn to act as guardian 
of their property. It is therefore ordered that upcui the said 

filing a proper bond with approved sureties as 

required by law in the penal sum of dollars and 

taking the oath of office the said be and is hereby appointed 
and constituted the guardian of the estates of the said minors 
with full power to act as .such as provided by law. 

Ho. 144. 
Guardian's Bond. 
Know all men by these presents: 

That as principal, and and 

as sureties are held and firmly bound unto the State of Iowa for 
the use of (name of minors) minor children of of 
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county, Iowa, in the penal sum of 

dollars lawful money of the United States and for the payment 
of which we bind ourselves our heirs and lawful representatives. 

The condition of the above obligation is such that the said 

. . . . , has been appointed by the District Court (or by the 

clerk) guardian of the estates of {name the minors) minor chil- 
dren aforesaid; Now if he the said shall well aud 

faithfully discharge the duties of said trust according to law, and 
render a true and just account of all the property, money and 
effects which may come into his hands belonging to said minors, 
respectively, and shall render and pay over to said minors under 
the orders and directions of the court all moneys and property 
to which they may be entitled respectively, or to any legal guar- 
dian of said minors as the court may order, and obey ail the 
orders of the court in the premises, then this obligation to be 
void, otherwise to remain in full force and effect. 

Dated this day of , 18. . 

, Principal. 

, Sureties. 

Add affidavit of sureties form No. 39, post. 

»o. 140, 
Approval. 
I, , Clerk of the District Court in and for. 



county, Iowa, hereby certify that the within bond and the sure- 
ties therein were duly approved by said court this day of 

18.. 

[seal] , Clerk, etc. 

No. 146. 

Oath of Guardian. 
State of Iowa. 



County. 



>ss. 



I do solemnly swear that I will well and faithfully 

discharge the duties of guardian of the property (name of wards) 

minor child (or children) of .... to which trust I have been 

appointed by the (court or clerk) of county, Iowa, accord- 
ing to the tenor and effect of my within bond, as required by 
law, according to the best of my ability. 

Subscribed and sworn to by the said before me 

this day of , , 18 . . 

, Clerk, etc. 

The foregoing forms indicate the appointment of one of the 
parents as guardian of the property of the minor children when 
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they have property not derived from either parent. The parents 
respectively are the natural gttardains of the persons of their 
minor children, hence while either parent is living such parent 
is the natural guardian of the persons of such children without 
any appointment by the court. If both parents be dead then a 
guardian of the persons of the minors may be appointed by the 
court, and if the minor has property a guardian must be appointed 
to manage and control it. 

The forms above given, with proper modifications, may be 
used in the various circumstances of applications for, and grant- 
ing of, guardianship, either to the parenst or to others. A 
guardian of the person only of his ward is not required to give 
bond, nor is a guardian ad litem. 

Ho. 147. 

Application of Widow for Guardianship of Property of Minor 

Children. 



>In Probate. 



In Matter of Guardianship of' 

and 

Minor Children of 

Deceased. 

To the District Court in and for County Iowa: 

Tour petitioner states that she is the widow of the said 

.deceased, who died on the . . . .day of 18 . . 

that she is the mother of his said children and 

;•••:• • • who are aged respectively ten and twelve years, 

that said minor children are residents of said county, with your 
petitioner, that they are entitled to shares in the real and per- 
sonal property of said deceased in county and have 

no guardian of their property to take the care and management 
of the same, that the value of the property of each of said 

minors is about dollars. Wherefore your petitioner 

prays that letters of guardianship of the estates of said minors 
may be granted to her in due form of law upon giving such 
bond as the court shall order. 

Widow, etc. 

Dated this ...... day of , A. D. 18. . 

(Add Verification Form No. 13.) 
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Mo. 148. 

Application of Minor Over Fourteen Tears Old for Guardian. 

In the Matter of the Guardian- ) Tmm t>„^„* a 
ship of Minor. r n °^ 

To the District Court in and for County. 

Tour petitioner (name) states that he is a resident 

of county, Iowa, that he was fifteen years of age 

on the day of 18. .and is the minor son of 

late of said county, deceased, that he is one of the heirs at law 
of said deceased and entitled to a share in the real and personal 

estate of which the said was possessed at the time 

of his decease, of the value of about dollars, and the 

rents and profits of his share of the real estate, is of the value 

of about dollars per year. He therefore prays the 

court to appoint a guardian of his said property to take the 
charge and management of the same; and he choses and nomi- 
nates for the appointment by the court Esq., of 

said county, to be such guardian. The said has 

indorsed hereon his consent to accept said appointment. 

Dated this day of 18. . 

Minor. 

(Add Verification.) 

I hereby consent to act as guardian of the 

property of the within named minor, if appointed 

by the court. 

Ho. 149. 

Order for Letters of Guardianship, of Minor Over Fourteen 

Years Old. 

In the Matter of Guardian- ) Tvi p^r^ 
ship of Minor. \ In Prohate ' 

And now at this day of 18. .. upon read- 
ing the petition of a minor of said county of the 

age of fifteen years, having no legal guardian and having real 
and personal property in the county needing the care and man- 
agement of a guardian and praying for the appointment of 

Esq., of said county as guardian of his said estate (or 

person and estate) and the said having signified his 

acceptance of said trust and filed his bond with approved sure- 
ties in the sum of dollars, conditional according to 
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law, and taken the necessary oath, it is hereby ordered that the 

said be, and he is hereby appointed and 

constituted the guardian of the estate (or person and estate) of 
the said minor and that letters of guardianship issue accordingly. 

No. 150. 

Letters of Guardianship. 

In the District Court in and for County, Iowa. 

State of Iowa, ) 
County. ) 

To all to Whom these Presents shall come, Greeting: 

Whereas, of said county and state, was on 

the day of A. D., 18. .by our said court duly 

constituted and appointed guardian of the estates (or persons and 

estates) of and minor heirs of . . . . 

. . ". deceased of the ages of eight and ten years, respect- 
ively; therefore the said is hereby duly appointed 

and commissioned by said court, as such guardian for each of 
said minor's estates (or persons and estates) until they shall 
respectively become of the age of twenty-one years, unless the 
court shall otherwise order in the meantime. 

In testimoney whereof I clerk of said court, 

have hereto set my hand and affixed the seal of said court this 

day of .' .A. D., 18. . 

[seal.] , Clerk, etc. 

This form may be modified to suit each particular case. 

Section 2247. Supplemental security.— The court may 
also direct guardians to give new or supplemental security, or 
may remove them for good cause shown, which cause must be 
entered on the records. 

The same form of application for removal of an executor, 
with proper modifications, to meet the facts, may be used as in 
application for removal of guardians. 

An application for new or supplemental security may be in 
the following form: 

No. 151. 
Application for new Security of Guardian. 

In the District Court, in and for County, Iowa. 

To said Court: 

The undersigned who is one of the sureties upon the bond of 
executed on the • • : • • day °^ ; ,V*\ • •' by 
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as principal and the undersigned and 

as sureties for the use and benefit of and 

minor heirs of deceased, of which minor heirs the 

said .... was duly appointed as guardian by this court 

and assumed the duties of said trust, that the penalty of said 

bond is the sum of dollars, that at the time of executing 

said bond by your petitioner, the said guardian was the owner of 
property over and above his debts and liable to execution in an 
amount largely in excess of the penalty of said bond, that he 
has become and is now insolvent, that the said co- 
surety was at the time of the execution of said bond worth more 
than double the penalty of said bond and had property liable to 
execution over and above his debts in a sum more than double 
that amount, that he is now insolvent and has left the state, 

your petitioner therefore prays that the said 

guardian as aforesaid may be ordered to give new security (or 
supplemental security) in such amount as the court may deem 
proper. 

This application should be verified as in form No. 13, on page 
27. 

A citation should issue as in the case of proceedings to remove 
an executor. Form No. 138, with the necessary changes may 
be used. 

No. 151 1-2. 

Order for New Security 

In the Matter op Guardianship op ) Tm p.^^ 
, Minor, , Guardian. p nPro6a ' e ' 

And now on this day of , 18. ., it appear- 
ing to the court that the interest of the ward in this case 
demands new (or sujpplimentol) security, it is, therefore, con- 
sidered and ordered that the said guardian of said ward 

shall, within days from this date, execute new (or suppli- 

mental) bond in the sum of dollars as required by 

law, with sufficient sureties 

No. 152. 

Petition for Removal of Guardian. 

In the Matter op the Guardianship op ) T p^^, 
the Person and Estate Minor. J in rroo * ie - 

To the District Court, in and for County, Iowa: 

Your petitioner respectfully states that on the .... day of 
... of 18.., of said county was duly 
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appointed and qualified as the guardian of the person and estate 

of a minor of said county and having property 

therein, your petitioner further shows that since the appoint- 
ment of the said .' has become an unsuitable and im- 
proper person to be charged with the said trust for the reason 
that (Here state the grounds for removal.) Therefore your 

petitioner prays that the said be removed as such 

guardian and his guardianship revoked. 

Dated this . . . . day of 18. . 

Petitioner. 

(Add Verification No. 13.) 

No. 158. 

Citation to Guardian. 

In the Matter of Guardianship ) Tm n„^„^ 
of Minor. \ In Frobate 

To , Guardian^ etc.: 

Whereas on the .... day of 18. ., , 

filed in the office of the clerk of the District Court in and for 

county, Iowa, a petition under oath alleging that 

you are an unsuitable an improper person to be charged with 

the trust of guardian of the person and estate of 

a minor of the county of , and asking the court to 

remove you from said office as guardian aforesaid, you are there- 
fore hereby cited to appear in our said court on tne .... day of 

, 18 . . , and show cause, if any you have, why the 

prayer of said petition should not be granted and be removed 
from said guardianship. 

Given under my hand and the seal of said court this .... day 
of 18.. 

[seal] Clerk, 

This citation should be served in the same manner as an orig- 
inal notice in an action and the same length of time before the 
return day. 

If upon the hearing the court finds the complaint well 
founded and that the guardian should be removed, an order of 
removal should be entered of record, in the following or equiva- 
lent form: 

12 
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Ho. 154. 

Order Removing Guardian. 

In the Matter of the Guardian- ) Order of Removal. 
ship of , Minor. ) In Probate. 

And now an this. . . .day of , i8. ., the peti- 
tion of , asking the removal of from 

his trust as guardian of the person and estate of ..>»...... ^ , a 

minor of said county, and the court having found that the said 

has been duly and legally cited to appear and show 

cause why he should not be removed and his said guardianship 
revoked, and he failing to appear, and the court having heard 
the evidence offered on behalf of the petitioner, and being fully 

advised in the premises it is hereby ordered that said 

be and is hereby removed from the gnardianship of the said 
minor as aforesaid and that his said guardian- 
ship is hereby revoked and his letters annulled, and he is hereby 
ordered and required to make full and final settlement of his 
guardian's accounts with the court on the first day of the next 
term thereof. 

Sec. 2248. Inventory and appraisement— Within forty 
days after their appointment, they must make out an inventory 
of all the property of the minor, which shall be appraised in 
the same manner as the property of a deceased person. The 
inventory must be filed in the office of the clerk of the district 
court. 

Since the circuit court has been abolished by Chapter 134, 
Laws of 1886, and all the probate jurisdiction vested in the dis- 
trict court of that act, the inventory above provided for, must 
be filed in the office of the clerk of the district court. 

The same forms, Nos. 55 and 58 for inventor and appraise- 
ment of a deceased may be used for the property of a minor or 
minors, with proper modifications. 

Sec. 2249. Powers.— Guardians of the persons of minors, 
have the same power and control over them that parents would 
have if living. 

Sec. 2250. Duties of guardian. — Guardians of the prop- 
erty of minors must prosecute and defend for their wards. 
They must also, in other respects manage their interests under 
the direction of the court. They may thus lease their lands or 
loan their money during their minority, and may do all other 
acts which the court may deem for the benefit of the wards. 



GUARDIANSHIP OF MINORS, DRUNKARDS, ETC. 170 

It is the duty of the guardian to support his ward in a style com- 
mensurate with his estate. When a ward is of an age competent to 
earn his own living, and the income of his estate is insufficient for 
his nurture and education, the ward should either be apprenticed to 
learn some trade, or application must be made to the court, to encroach 
upon the principal of the estate, and, until the rents and profits of 
the ward's estate, and the interest of his money, has been exhausted, 
the guardian cannot resort to the principal sum for means to defray 
the expenses of his support and education. So where the ward 
resides with the guardian and is capable of earning his board, the 
guardian has no authority to encroach upon the principal of the 
estate, and cannot sustain a claim for board against the ward. 
Hoteaux v. Lepage et ah, 6 Iowa, 123. 

The relation of guardian and ward is one of duty and trust on the 
part of the guardian and any profit or advantage accruing in the set- 
tlement or adjustment of the business of the guardianship, is not 
counted to his benefit, but inures entirely for the benefit of his ward. 
George v. Parker, 16 Iowa, 530. 

This section of the code modified the common law rules as to the 
power of a guardian over the property of his ward. The power he 
possesses is alone conferred by this section. He is authorized to 
manage the interest of his ward under the direction of the court, 
which direction must precede to act. Bates v. Dunham, 58 Iowa, 308. 

Under section 2250 of the code a lease made by a guardian is invalid, 
or voidable at least, unless ordered or approved by the proper probate 
court. Alexander Guardian tt. Buffington, 66 Iowa, 360. 

tinder this section, a guardian has power, under the direction of 
the court, to compromise a suit against his ward, involving the title 
to real estate in litigation, without giving notice to bis ward of the 
application to the court for leave to do so, as is required in ordinary 
cases where authority is sought to sell the real estate of a minor. 
Hogg v. Avery, 69 Iowa, 434. 

Sec. 2261. Failure to obey orders of court— Penalty. 

— A failure to comply with any order of the court in relation to . 
guardianship, shall be deemed a breach of the condition of the 
guardian's bond, which may accordingly be put in suit by any 
one aggrieved thereby, for which purpose the court may appoint 
another guardian of the minor if necessary. The court may also 
commit him to jail until he complies with such order. 

An action cannot be maintained against a guardian for money of 
his ward in his hands as soon as the ward attains his majority, and a 
failure to pay over the money will not constitute a breach of his bond 
until the guardianship accounts are settled or he has failed to obey a 
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mandate of the court requiring him to account. O'Brien v. Strang et 
al„ 42 Iowa, 648. 

The surety on the bond of a guardian which was given in compli- 
ance with the Revision, when the guardian entered upon the discharge 
of his duties, was held not liable for the loss or misappropriation of 
money ccming into the hands of the guardian from the sale of lands 
belonging to his ward, a special bond being required for the faithful 
performance of his duties in that respect Madison County v. John- 
son, 51 Iowa. 152. 

Under section 2251 of the code, a failure to comply with any order 
of the court in relation to guardianship, is deemed a breach of the 
guardian's bond. In an action by a ward against her guardian's 
sureties, to recover the balance found due upon the taking of the 
guardian's accounts, it appears that although the administration was 
pending in Marshall county, the circuit judge of Webster county had 
made the order for payment. Held that the order was void, and there 
had been no breach of the condition of the bond. Gillespie v. See et 
al., and Carney v. Same, S3 N, W. Rep., 676. 



Ho. 155. 

Complaint that Guardian refuses to obey order of Court. 

IN THE MATTER OF THE GUARDIANSHIP ) tv.^7 „ - 

of and \Probate. 

To the District Court, in and for County, Iowa: 

The undersigned, as the next friend of of said county, 

who are wards of comes and states to the court that 

on the day of 18 ... . the said was 

duly appointed by this court the guardian of the persons and 

property of minor heirs of late of said 

county deceased and he entered upon the said trust in pursuance 

of said appointment; that on the day of 18. . . ., 

this court made an order directing said guardian to sell at public 
auction the personal property belonging to his said wards as 
shown by inventory heretofore filed by him, and to loan the pro- 
ceeds of said sale for the benefit of his said wards, that said 

.guardian as aforesaid neglects to and refuses to 

comply with said order to the great loss and injury of the estates 
of said wards. 

Dated this. . . .day of , 18. . A. D. 

Signed by Petitioner. 

This petition should be verified by the petitioner, No. 14. 

On filing this complaint the court should direct a citation to be 
issued and served upon the guardian requiring him to appear and 
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show cause why he has not complied with the order of the court 

ref ered ta. 

Instead of filing this complaint, an action may be commenced upon 
the bond of the guardian against him and his sureties for a breach of 
the conditions of the % bond in failing to comply with the order of the 
court, by any one aggrieved by such failure. If the ward is the 
aggrieved party the action may be brought in his name by any person 
as his next friend, or the court may appoint a guardian for this pur- 
pose. Code Sees., 2265, 2525. ■ 

Seo. 2252. New guardian. — Where a new guardian is 
appointed, the court may order the effects of the minor which 
are in the hands of his predecessor to be delivered up to such 
guardian, and a failure to comply with such order for three 
months thereafter, shall subject such guardian to a penalty of 
one hundred dollars, to be recovered in an action on his bond for 
the benefit of such minor estate. 

Where a new guardian is appointed the court may order the effects 
of the minor to be delivered to such new guardian, but there should 
be no judgment rendered against the outgoing guardian. Foteaux v. 
Lepage, 6 Iowa, 123. 

The petition in an action on the bond of a guardian to recover 
the penalty provided in section 2252, may be as follows: 

No. 156. 
In the District Court, in and for County, Iowa. 

by his next 

friend as Plaintiff, 

vs. } Petition. 

(Names of guardian and sureties in 

bond,) Defendant. 

The plaintiff states; that heretofore to-wit; on the. . . .day of 
.18. ., the defendant was duly 



appointed by this court, guardian of the property (or person and 

property) of a minor child of late 

of county, deceased that said defendant as 

principal and as sureties executed his bond as 

such guardian in the penal sum of dollars, a copy of 

which is hereto annexed, made part hereof and marked exhibit 

"A;" which bond was duly approved and the said 

entered upon the discharge of his duties as such guardian; that 

afterwards, to-wit: on the day of , 18. ., in a 

proceeding before this court the said was 
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■ 

removed from bis said guardianship and his appointment as such 

was revoked, and this court then appointed one .of 

said county as guardian of the person and property of said ward, 
that said new guardian then gave bond and qualified as guardian 
according to law, that the court further ordered and directed the 

said to deliver over to said new guardian, all 

of the moneys property and effects of the said minor in his 

hands, that said has neglected and refused for 

more than three months after said order to comply therewith 
and doth still neglect and refuse. Wherefore by reason of such 
neglect the said has become liable to pay a penalty of one hun- 
dred dollars for the benefit of the estate of the said minor, where- 
fore the plaintiff demands judgment against the said defendants 
upon the said bond first above mentioned and for costs. 



Attorney for Plaintiff. 

(Add Verification No. 13.) 

The usual original notice must be served on all the defend- 
ants. 

The object of this action is to recover the statute penalty, 
and does not preclude an action on the delinquent guardians 
bond, to recover for a breach thereof in failing to account for 
money or property coming into his hands, belonging to his 
ward. 

Sec. 2253. Non-resident minors.— A guardian may be 
appointed for non-resident minors who have property in this 
state, on proper application made to the circuit court of the 
county in which such property, or any part thereof may be, 
who shall qualify in the same manner and shall have tne same 
persons, and be subject to the same rules as guardians of resi- 
dent minors. (In all cases where a non-resident, idiot, lunatic or 
person of unsound mind has property in this state requiring 
care and protection, the circuit court in any county where such 
property or any part thereof is situated, may appoint a guardian 
of the property of such person, who shall have the same power 
and authority in relation thereto, and be subject to the same 
liability, as the guardian of a resident minor.) 

Sec. 2254. Mast render account. — All guardians of minors 
are required to appear once each year before the district court, 
and render an account of all moneys or other property in their 
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possession, together with all the interest which may have 
accrued on moneys loaned belonging to the minor or minors* 

(Here insert form of Annual Account) 

It is the duty of a guardian to support his ward in a style 
commensurate with the income of his estate. When a ward is 
of an age to earn his own livelihood, and the income of his 
estate is not sufficient for his nurture and education; the ward 
must either be bound out as an apprentice to learn some trade, or 
application must be made to the court, to allow an encroachment 
upon the principal of the estate, until rents and profits of the 
wards estate have been exhausted. 6 Iowa, 123. 

The obligation of a guardian is one of duty and trust and cannot 
be one profit or speculation, and any advantage derived from or aris- 
ing in the settlement or adjustment of claims will not be counted to 
his profit, but must inure entirely to the benefit of the ward. George 
v. Parker, 10 Iow3, 530. 

Where a guardian had made no report of his doings for five years 
and more, of his ward's minority, but without any orders of the court, 
advanced to his ward sums of money start him in several business 
enterprises which proved to be failures, and furnish him means for 
an extravigant life; Held that upon final settlement the probate court 
properly refused to allow him credit for the moneys advanced to the 
ward for business purposes, and properly reduced his credits for 
advances to the ward for personal expenses. In re Mills, Guardian, 
64 Iowa, 391. 

In the opinion of the court, in this case, it is remarked that, the 
ease "is another instance of the hardships to which the manager of 
trust funds subjects himself by neglecting to rigidly observe the 
requirements of the law in the management and disbursement of the 
property in his hands. The law in regard to the management of the 
estates of those who are by law the subjects of guardianship requires 
the most scrupulous care and attention upon the part of guardians." 
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No. 157. 

Guardian's Annual Account 

James Brown, Guardian, in account with Henry Day, Minor. 

Dr. 

May 1, 1880. To cash received of George Fox, admin- 
istrator of estate of James Fox, de- 
ceased, father of minor (distributive 
share of said estate) $1,000.00 

May 1, 1880. To interest on same 9 months at Q per cent 45.00 

May 1, 1888. To rents of real estate to March 1st, 1881 200.00 

Total receipts $1245.00 

CONTRA. 

March 1, 1881. By State and county taxes on real 

and personal property (see receipt) . . $32.50 

March 1, 1881. By city taxes real and personal prop- 
erty (see receipt) 12.50 

March 1, 1881. By tuition and boarding in college at 

(— ) voucher No 165.00 

March 1, 1881. By clothing bill at (— ) voucher No. . . 40.00 

Total expenses $250.00 

RECAPITULATION. 

Total receipts $1245.00 

Total expenses 250.00 

Balance on hand $995.00 

State op Iowa, 



WA, | QO 

.County. [ ss - 



James Brown guardian of the property of Henry Day minor 
do solemnly swear that the foregoing account is just and true as 
I verily believe. James Brown, Guardian. 

Subscribed and sworn to before me by the said James Brown, 

this day of , 18 . . 

, Cleric District Court. 

If there are several wards the guardian must make and file separate 
and distinct accounts for each and the adjudications of the court upon 
each account must be separate and distinct. 

Sec. 2255. Default of guardian. — In case the said guar- 
dian shall fail to appear before said court within the time above 
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specified, he shall forfeit and pay into the county treasury the 
sum of fifty dollars as in other actions of misdemeanor. 

The fifty dollars forfeiture mentioned in this section is in the nature 
of a punishment for a misdemeanor committed by failing to appear 
before the court as required by the preceding section and recoverable 
on information, and not in the nature of a penalty to be recovered by 
civil action. 

Sec. 2256. Compensation of guardian.— Guardians shall 
receive such compensation as the court may from time to time 
allow. The amount allowed, and the service for which the 
allowance is made, must be entered upon the records of the court. 

A guardian is not entitled as a matter of course to commissions on 
the moneys charged to him. He is to receive such compensation 
from time to time as the court may allow. Where he has shown a 
degree of negligence in the discharge of his trust the court will be 
justified in withholding any compensation. Foteaux v. Lepage et aL t 
la., 136. The guardian is entitled to compensation, though it is not 
as specifically fixed as that of an administrator. George v. Parker, 16 
Iowa, 532. 



CHAPTER XXYIIL 



SALE OF PROPERTY OF WARD. 

Section 2257. When not in violation of the terms of a 
will by which a minor holds his real property, it may, under the 
direction of the district court, be sold or mortgaged on the 
application of the guardian, either where such sale or mortgage 
is necessary for the minor's support or education or where his 
interest will be thereby promoted by reason of the unproductive- 
ness of the property, or of its being exposed to waste, or of any 
other peculiar circumstances. 

A guardian, of heirs holding only a reversionary interest in real 
property may, under authority of the probate court, mortgage or 
otherwise convey the same. Foster v. Young, 35 Iowa, 27. 

Where a mother as guardian of her children, executes a convey- 
ance, she covenants. "for herself, her heirs, executors and adminis- 
trators, that she is seized of a good and indefeasible title in fee simple, 
and that she will warrant and defend the title " to the grantee, she 
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will be estopped from afterwards asserting an interest which she held 
in the property in hex own right at the time of making such convey- 
ance. Id. 

A guardian may, under the statute and proper order of the proper 
court, execute a deed of trust as well as a mortgage upon the real 
property of his ward. Id. 

A guardian's sale of the real estate of his ward is not a proceeding 
in rem, but one adversary in its nature, and when made without the 
notice required by law, is void for want of jurisdiction in the court 
ordering the same. Lyon v. Vanatta, et ah, 35 Iowa, 521. See also 
Good v. Norley, 28, Id., 188; Rankin v. Miller, 43, Id., 11. 

Sec. 2258. Petition. — The petition for that purpose must 
state the grounds of the application, must be verified by oath, 
and a copy thereof, with a notice of the time at which such 
application will be made to the court, must be served personally 
upon the minor at least ten days prior to the time fixed for such 
application. 

The time when the application will be made is an essential of the 
notice, hence a notice in which no time is fixed, or which fixes a 
wrong time, and subsequent to that when the application was made 
and acted on and the sale ordered, will not confer jurisdiction, and an 
order of sale thereunder will be void, Lyon v. Vanatta, 35 Iowa, 521. 

Under a guardian's petition asking an order for the sale of real 
property, the court has no jurisdiction to make an order authorizing 
the guardian to mortgage it. McMannis v. Biee t 48 Iowa, 361. 

If the notice be defective merely the jurisdiction is saved, and the 
proceedings cannot be collaterally assailed; but it is otherwise, where 
the paper relied on as such is without some of the essential require- 
ments of a notice. Lyon v. Vanatta, supra. Haioes v. Clark, 37 
Iowa, o55. 

Distinction between a case of defective notice and no notice pointed 
out by Miller, J . Id. To the same effect is Kauos v. Clark, 37 Id., 355. 

An appearance and answer by a guardian ad litem, appointed by 
the court, without proper notice having been given to the minor will 
not confer jurisdiction over the person of the infant, and the pro- 
ceeding, as to him, will be void. Good v. Norley % 28 Iowa, 188, 

No. 158. 

Petition to Sell Real Estate of Minor* 

In the Matter of Guardian- ) Petition to sell land. 
ship of , Mim>B. ) In Probate. 

In the District Court, in and for » County, Iowa: 

Your petitioner, , guardian of the property 

(or person and property) of , minor son (or daugh- 
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ter) of , late of county, deceased, 

respectfully states that he is the regularly appointed and quali- 
fied guardian of the property of the said minor , who 

is. . . .years of age, that said minor is the owner of the follow- 
ing described red estate situated in said county, to- wit; {Here 
give description of property as in a deed); that said real estate 
is wild, unimproved land and entirely unproductive, that said 
ward is not capable of self support and has no other means of 
support and education than said land, that he has an opportunity 

of making a private sale of said land at the price of 

dollars per acre, one-half of the purchase money payable in 
cash down and the balance payable, one year after sale with 

per cent interest (or state any other facts as the reasons 

for asking an order of sale); that said price is the full 
Value of said lands. Wherefore, for the purpose of providing 
for the proper maintenance and education of his said ward, your 
petitioner prays that the court will grant him an order author- 
izing him to sell said real estate at private sale upon the terms 

above mentioned. , 

Attorney for Petitioner. 

No. 159. 

Verification. 

State of Iowa', 



.County, f ss# 



I, , on my oath do solemnly swear, (or affirm) 

that I have read (or heard read) the foregoing petition, aud 
know the facts therein stated, and that they are true as I verily 
believe. Signature of Defendant. 

Subscribed and sworn to before me by the said. , this 

....day of 18,. 

, ., Cleric, etc. 

When there are no good reasons for a private sale of the 
land, the sale must be at public auction, and the application 
most Tje varied accordingly. 

No. 160, 

Notice to Minor of Application to Sell his Real Estate. 

In the Matter of the Guardian- ) Notice. 
ship of , Minor. J In Probate. 

To Minor: 

You are hereby notified that there is now on file in the office 

of the clerk of the district court in and for county, 

Iowa, the written application of , the legal 
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guardian of your property, praying the court to grant him 
authority to sell at private Jpr public) sale the following 
described real estate, to- wit: (Here give description as in a deed) 
and that said application will be presented to the court on the 

. . . .day of , 18. ., at which time you are required 

to appear and show cause, if any you have, why said applica- 
tion should not be granted. 
Dated this. . . .day of , A. D. 18. . 



Guardian, etc. 

This notice, together with a copy of the petition, must be 
served personally on the minor at least ten days before the 
appearance day. 

On the appearance day and before any order can be made in the 
case, a guardian ad litem, must be appointed to appear for the minor. 
Cavender v. Heirs of Smith, 5 Iowa, 159, as follows: 

161. 
Appointment of Guardian Ad Litem. 

Is the Matter of Guardian- | Order appointing guardian ad 
ship of , Minor. J litem* 

And now on this .... day of , 18. ., this case com- 
ing up for hearing on the motion of , for the 

appointment of a guardian ad litem for , minor, in 

these proceedings and it appearing to the court that the said 

, is a minor, that he has been legally served with 

notice- of this application of , his guardian, to sell 

his real estate, it is therefore ordered that ..:::... , Esq. be 

and he is hereby appointed guardian ad litem for said minor in 
these proceedings. 

It is the duty of the guardian ad litem to protect the interests 
of the minor, and for this purpose he may resist the application 
of the guardian, if he thinks the sale of the real estate would 
not be for his best interest. He should make no admission that 
would prejudice the interests of the minor. 

In order that a sale of real estate he valid as against an infant heir, 
service of a notice must he made on the infant personally and an 
appearance and answer for him must be made hy guardian ad litem, 
whom the court has appointed. Unless thus served with notice the 
court will not have jurisdiction of his person and the proceedings will 
have no validity, not even to appoint a guardian ad litem, and it has 
been held that the statute of limitations does not apply where the sale 
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is void, and that an action to set aside the sale will not be barred by 
the lapse of more than five years. Good v. Norley, 28 Iowa, 188; 
Washburn v. Carmachael, 32 Id,. 478. 

Where the heirs after arriving at the age of majority with full 
knowledge of all the facts and in the absence of fraud or mistake, re- 
ceive and retain the purchase money arising from a sale by their 
guardian of their interests in certain real estate, they will be stopped 
in such case from questioning the validity of such sale on the ground 
of defect in the proceedings. Deford et al v. Mercer et al, 24 Iowa, 121. 

File an answer, which may be substantially as follows: 

168. 

Answer of Guardian Ad Litem. 
In the District Court, in and for County, Iowa. 

^o™ : E l tf ™.? F . GUA . EDI Mmo I B P } I* Probate termlS.. 

Timothy Jones, the duly appointed guardian ad litem of 

minor, comes and for answer herein says, that of 

the truth of no allegation in the application of 

herein, has he knowledge or imformation sufficient to form a 
belief, and therefore can neither admit nor deny the same. 
Wherefore he prays that all the rights of said minor in the 
premises be duly protected by the court. 

Timothy Jones, Guardian, ad litem, etc. 

If the guardian ad litem has knowledge or information suffi- 
cient to form a belief as to the truth or falsity of the facts 
alleged in the application, he should answer accordingly, but 
generally the guardian ad litem has no knowledge on the subject 
and by answering as in the above form he will put the applicant 
on proof of the alleged facts and thus protect the interests of 
minor. 

Ho. 168. 

Order of Sale. 

Ik the Matter of the Guardianship ) Tm -p^j^^ 
of Minor. \ In Probate ' 

And now on this day , 18. ., the matter of the 

application of , the duly appointed guardian of ....... , 

minor child of , deceased, late of county, 

Iowa, for authority to sell certain real estate belonging to said 
minor for the support an education of said minor, and it appear- 
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ing to the court that due and legal service of a copy of the peti- 
tion for said sale, duly verified by oath, with a notice of the time 
and place when such application would be made to the court, 
was made personally upon the said minor, as required by law, 

and the said minor appearing herein, by , who is duly 

appointed by the court as his guardian ad litem, and the plaintiff 

appearing in person and by , his attorney, the court 

after hearing proofs and arguments and being fully advised in 
the premsises,it is by the court ordered adjudged and decreed and 

the said , as aforesaid is hereby authorized and 

directed to sell said real estate, to- wit: (Here give correct 
description) at private sale upon the following terms: (Here set 
out the terms of sale in full; if at public sale, say public sale) and 
to execute to the purchaser proper deed or deeds, granting and 
conveying to said purchaser all the right, title and interest of 

the said , minor, and to said real estate. And it 

is further ordered that prior to making said sale, the said 

shall execute and file in this court a bond in the penal sum of 
dollars, with surities to be approved by the clerk, con- 
ditioned that the said , as guardian, as aforesaid, 

will faithfully perform his duties in respect to Baid sale and 
account for and apply all moneys received by him under the 
direction of the court, and that he make full and true report of 
said sale, accompanied by the deed of conveyance made in pursu- 
ance thereof for approval and confirmation on or before the . . . 

day of , 18. . And it is hereby ordered that 

and are hereby appointed and directed to appraise 

the value of said real estate ana report the same to the court. 

The appraisers in cases of this kind perform the same duties 
as those appointed in case of sales of land by administrators, and 
the forms there given respecting appraisers may be used here. 
See ante p 98 . 

Sec. 2259 Postponement and publication.— The court, 
in its discretion, may direct a postponement of the matter, and 
may order such further publication through the newspapers, or 
otherwise, as it may deem expedient 

Sec. 2260. Reference. — It may also direct a reference, for 
the purpose of ascertaining the propriety of ordering the sale or 
mortgage, as applied for. 

Section 2260 authorizes the court to refer the application of 
the guardian to one or more referees to inquire into the propri- 
ety of making a sale or mortgage of the minor's real estate. 

The appointment may be as in form No. 101, with the proper 
changes. 
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Sec. 2261. Bond to be given before sale.— Before any 
such sale or mortgage can be executed, the guardian must give 
security to the satisfaction of the court, the penalty of which 
shall be at least double the value of the property to be sold, or 
of the money to be raised by the mortgage, conditioned that he 
will faithfully perform his duty in that respect, and account for 
and apply all moneys received by him under the direction of the 
court. 

Sec. 2262. When the application for the sale of property is 
resisted, the court may, in its discretion, award costs to the pre- 
vailing party; and, when satisfied that there was no reasonable 
ground for making the application, may direct the costs to be 
paid by the guardian from his own funds. 

Sec. 2263. Deeds, how made; court must approve.— 
Deeds may be made by the guardian in his own name, but they 
must be returned to the court and the sale or mortgage be 
approved before the same are valid. 

A deed takes effect from its delivery ; and a guardian's deed cannot 
be delivered until it has been approved by the court. Such approval 
is an affirmance, both of the deed and sale, Wade v. Carpenter, A 
Iowa, 361. 

When the land is not sold by the guardian but by a referee, in case 
of partition of real estate, the guardian is not required to give the 
special bond required by section 2261, of the Code, and the sureties on 
his general bond are liable for the proceeds of the sale coming into 
his hands. But where the bond, (the only one,) was tor $600, for four 
wards, the judgment was for $150, in the action by one ward, the 
others not being parties* Hooks v. Evans et. ah, 68 Iowa, 252. 

The bond to be given by the guardian before making the sale 
may be substantially as follows: 

Ho. 164. 

Guardian's Special Bond. 

Know all men by these Pesents: 

That we * . principal, and , 

sureties, are held and firmly bound unto the state of Iowa for 

the use and benefit of , minor child of 

, late of county, deceased, in the penal 

sum of dollars, lawful money of the United States, and 

for the payment of which we bind ourselves, our heirs and legal 
representatives jointly and severally, firmly by there presents. 
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The condition of this obligation is such that, whereas the 

above bounden , as the guardian of the property 

of the said , minor, on the . . . day of , 

18. ., was authorized, by order of the district court in and for 

county, Iowa, to sell at private (or public 

Sale the following described real property {here give full descrip- 
tion) being the property of his ward , a minor. 

Now if the said , guardian as aforesaid, shall 

faithfully perform his duty in respect to the sale of said real 
estate, and account for and apply all moneys received by him 
under the direction of the court, then this obligation to be void, 
otherwise in full force and effect. 

Dated this day of , A. D. 18. . 

^Principal. 



• Sureties. 



The sureties must justify, which may be as in form No. 39. 
The bond must be approved by the court which may be in the 
following form: 

The within bond and sureties approved this day of 

,18.. 

, Judge of District Court, 

County. 

Sec. 2264. Directions as to sale. — The same rule that is 
prescribed in the sale of real property by executors, shall be ob- 
served in relation to the evidence necessary to show the regular- 
ity and validity of the sales above contemplated. 

Sec. 2265. Validity of, after five years.— No person 
can question the validity of such sale after the lapse of five years 
from the time it was made. 

This provision of the Code has no application to cases of appeals or 
other process bringing up the matter for review in an appellate court. 
Pursley v. Hayes, 22 Iowa, 11. 

Nor was this section intended to cover sales by a person having no 
semblance of authority, or where the court had no jurisdiction of the 
parties or subject matter and no possession was taken by the pur- 
chaser; and in such case the heir would not be^stopped by the statute 
from questioning the validity of the sale, though after the expiration 
of five years. Id. 

In Good v. Norley, 28 Iowa, 158, the doctrine of Pursley v. Hayes, 
was adhered to by Beck and Cole J. J.; while Dillon, Ch. J. and 
Wright, J. held that the five years limitation provided in the statute 
applied sales that were invalid as well as to those where the proceed- 
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ings were merely deceptive, and the action in that case was barred. 
The court being equally divided in opinion, the question was left un- 
decided, and the judgment stood affirmed. 

In Washburn v. Carmichael, 32 Iowa, 475, it was held by a majority 
of the court that this section applied only to cases where the pur- 
chaser has taken and held continuous possession of the premises for 
the statutory period. Mr. Justice Beck expressing satisfaction with 
the views announced by him in Good v. Norley, 28 Id., 188. 

In Rankin v. Miller, 43 Iowa, 11, it was held, that this section does 
not afford protection to those claiming under a void sale; re-affirming 
the doctrine of Pursley v. Hayes, Supra. See also Boyles v. Boyles, 37 
Id., 592, as to sales by an executor. 

Form No. 91, report of administrator's sale of real estate 
with proper changes may be used for a guardian's report. 
The deed may be substantially as follows: 

Ho. 166. 
Guardian's Deed. 
To all to whom these presents shall corne. Greeting: 

Whereas , of . . . . county, Iowa, guardian of the estate 

of , a minor of said county, made application to the Dis- 
trict Court in and for said county, for authority to sell the real 
estate belonging to said minor for reason shown in said applica- 
tion and often due and legal notice personally served on said 
minor and his appearance in court on the hearing of said appli- 
cation by , Esq., his guardian ad litem duly 

appointed by the court, it was on the day of , 18 . . . , 

by the court ordered and directed that the said as guardian 

as aforesaid be authorized and empowered to sell the said real 
estate described as follows, to-wit: (here give description) at pri- 
vate (of public) sale (Here state the terms of sale) and the said 
guardian having executed of special bond with sureties approved 
by the court as required by law, and the said guardian having 
made sale of said real estate as authorized and directed by the 
court to of county, Iowa, for and in considera- 
tion of the sum of dollars. 

Therefore, know ye, that I the said as guardian as afore- 
said, by virtue of the authority vested in me by law and the 

order of said court, in consideration of the sum of in 

hand paid by the said , the receipt whereof is hereby 

acknowledged, do hereby grant, sell, and convey unto the said 

, his heirs and assigns, the said real estate described as 

follows, to-wit: (Here describe the land sold to this grantee); 

hereby giving and granting unto the said , his heirs and 

13 
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assigns forever, all the right, title and interest and property 

which was held, possessed or owned by the said , minor as 

aforesaid, as fully and as effectually as I have power to do as 
guardian as aforesaid, under the law and orders or the court. 
In testimony whereof 1 have hereinto subscribed my name 

this .... day of , 18. . 

, Guardian. 

He. 166. 

Acknowledgment. 
State of Iowa,* 



. }«. 



County, 

On this day of A. D., 18 . . , before the undersigned, 

a Notary Public in and for said county and State personally 
appeared guardian, &c, (as stated in the deed) to me per- 
sonally known (of approved) to be the identical person who exe- 
cuted the foregoing deed of conveyance as the grantor, and 
acknowledged that he executed the said instrument as his volun- 
tary act and deed as guardian for the purposes therein mentioned. 

Given under my hand and notarial seal the date above written. 

, Notary Public, 

for County, Iowa. 

If the sale is made upon a partial credit the unpaid purchase 
money must be secured in such manner as the court shall direct 
and the reports of the guardian must show a compliance with 
the order. 

The approval of the guardian's deed may be as folio was: 

Ho. 167. 

Approval of sale and Deed. 

In the District Court for said County. 

State of Iowa, ) 
County, j 

The foregoing (or the within) deed of conveyance executed 

and acknowledged by , as guardian, of the property of 

, minor of said county as stated therein, to , 

being reported by said guardian to the court for approval this 

day of , 18. ., and it appearing to the court that the 

said guardian has complied with all the requirements of the law 
and the directions of the court in respect to said sale and con- 
veyance, it is, therefore, hereby ordered, that the said sale and 
conveyance be, and the same are hereby approved. 

, Judge, etc. 

[seal] , Clerk, etc. 
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This approval may be indorsed on the deed, or the approval by 
the court may be certified by the clerk upon the deed and recorded 
as part thereof. 

A deed of real estate takes effect only upon its delivery to the gran- 
tee, and in cases of this kiDd the deed of the guardian cannot be prop- 
erly delivered until after the sale has been approved by the court. Such 
approval is not a mere formality, but is an absolute necessity to the 
validity of the sale and deed. Wade v. Carpenter, 4 Iowa, 361. 



CHAPTER XXIX. 



FOREIGN GUARDIANS. 

Section 2266. Foreign guardians. — The foreign guardian 
of any non-resident minor, may be appointed the guardian in this 
state of such minor by the circuit court of the county wherein 
he has any property, for the purpose of selling or otherwise con- 
trolling that and ail other property of such minor within this 
state, unless a guardian has previously been appointed under the 
preceding section. [The foreign guardian of any non-resident 
idiot, lunatic or person of unsound mind may be appointed the 
guardian in this state of such ward by the district court, in like 
manner and with like effect in all cases where the foreign guar- 
dian of a non-resident minor could be appointed the guardian 
of such minor in this state. Such guardian shall have the same 
powers and be subject to the same liabilities as guardians of res- 
ident minors.] 

Sec. 2267. Appointment: how made.— Such appoint- 
ment may be made upon his filing with the clerk of the circuit 
court of the county wherein there is any such property, an 
authenticated copy of the order for his appointment. He shall 
thereupon qualify like other guardians, except as in the next 
succeeding section. 

Sec. 2268. Same. — Upon the filing of an authenticated 
copy of the bond and the inventory rendered by the guardian in 
a foreign state, if the court is satisfied with the sufficiency and 
the amount of the security, it may dispense with the filing of an 
additional bond. 

The forms given for bond and oath of domestic guardians 
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may with necessary changes be used by foreign guardians. See 
Nos. 1^, 146; and form No. 70, forms of inventory and 
appraisement returned by executors will be appropriate here- 
with proper changes see Nos. 64-70. 

Sec. 2269. Power of as to personal property.— For- 

eign guardians of non-resident minors may be authorized by the 
circuit court of the county wherein such minor has personal 
property, to receive the same on complying with the provisions 
of the following sections. 

Sec. 2270. Bond.— Such foreign guardian shall file in the 
office of the clerk of the district court in the county where the 
property is situated, a, certified copy of his official bond, duly 
authenticated by the court granting the letters of guardianship, 
and shall also execute a receipt for the property received by him. 

Sec. 2271. Order of court. — Upon the filing of the bond as 
provided by the last section, and the court being satisfied with 
the amount of said bond, said court shall order the. personal 
property of the minor to be delivered to the guardian; and the 
court shall spread the bonds and receipt on its records, and 
direct the clerk to notify, by mail, the court granting the letters 
of guardianship, of the amount of property allowed to the 
guardian, and the date of the delivery of the same. 



CHAPTER XXX. 



MINORS AS PARTIES TO ACTIONS. 

Section 2565. Action, how brought— The action of a 
minor must be brought by his guardian or next friend; but the 
court has power to dismiss it if it is not for the benefit of the 
minor, or to substitute the guardian of the minor or other 
person as next friend. 

An infant may bring an action by his next friend, and in such 
action it is proper to prove infancy. Byers v. The Lessees of the D. 
V. R. Co., 21, Iowa, 54. 

The court has no power to appoint a guardian ad litem for an in- 
fant defendant unless there has first been a complete service of notice 
upon such infant, and an appearance and answer by a guardian ad 
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litem appointed without much service of notice having been made, 
will not confer jurisdiction of the person, and the proceedings as to 
him wiil be void. Good v. Noreyl et al. t 28 Iowa, 188. 

Sec. 2566. Defense by.— The defense of a minor must be 
by his regular guardian, or by a guardian appointed to defend 
him where no regular guardian appears, or where the court 
directs a defense* by a guardian appointed for that purpose. No 
judgment can be rendered against a minor until after a defense 
by a guardian. 

In the absence of a statute to the contrary, the next friend in an 
action by an infant plaintiff is liable for costs. Vance v. Fall, 48 
Iowa, 364. 

Where in an action against minors, the mother was permitted by 
the court to eome in and defend for them, it was held, that the decree 
should not be reversed because there was no formal entry of the 
appointment of a guardian ad litem. Treiber v. Shafer, 18 Iowa, 29. 

In an action in behalf of minors by their mothers as "next friend 
and guardian," it was held unnecessary to serve upon the minors an 
original notice of the filing of an answer in the nature of a cross-bill. 
Id. 

The district court has jurisdiction of actions against minors as well 
as adult defendants, but where a minor is sued, his defecse must be 
made by his regularly appointed guardian, if he has one, and if not, 
by a guardian appointed by the court. Judd z. Mosely, 30 Iowa, 423. 

A minor may be sued in his own name, but he cannot appear by 
attorney, but only by guardian duly admitted or appointed by the 
court. Calender ©. Heirs of Smith, 5 Iowa, 157. 

An infant is supposed to be incapable of guarding his own interests 
and it is the duty of the court before it divests him of his estate, to be 
satisfied that he has had a full opportunity to have "his day in court/' 
by a proper and suitable guardian, and to see, notwithstanding any 
admissions of facts, even by his guardian, that his rights are not sac- 
rificed. Id. 

When the court has jurisdiction of the person of the minor and ot 
the subject matter of the action, the failure to appoint a guardian ud 
litem is a mere irregularity, and the judgment is valid until set aside 
by direct proceedings. An injunction will not be granted to restrain 
tne enforcement of the judgment. Drake v. Hanshaw et al., 47 
Iowa, 291. 

The failure to appoint a guardian ad litem, in an action against a 
minor, until after the trial has commenced, will not vitiate the ver- 
dict where no prejudice is shown to have resulted from such failure. 
Wickemham v. Tinnmous, 49 Iowa, 267. 
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Notice to a ward of an application to the district court for an order 
directing the guardian to pay for the support of the ward is unneces- 
sary, the proceeding not being adversary in its nature, and the 
guardian being subject to the direction of the court like its own offi- 
cers. Brewer, et al. v. Stoddard, 49 Iowa, 279. 

It is entirely competent for the court to discharge the "next friend" 
of a minor in whose name an action has been commenced, on his 
motion, and to substitute another to prosecute the action, Thurston 
v. Cavenor, 8 Iowa, 155. 

An action for damages caused to the estate of an infant by wrong- 
ful acts and resulting in his death must be brought by his adminis- 
trator: for his personal earnings and services during minority which 
have been lost by his death, the father, or where abandoment is 
shown, the mother may maintain the action. Lawrence v. Birney, et 
al, 40 Iowa, 377. 

By "guardian," as used in the statute, is meant the regularly 
appointed guardian. An action may be brought for an infant 
by his "next friend" who is not appointed by the court but acts 
without appointment. 

Sec. 2567. Guardian appointed to defend. — The 

appointment can not be made until after the service of the 
notice in the action as directed in this code, and may then be 
made by the court or judge thereof, or during vacation, by the 
clerk; but the court shall have the power to remove such guar- 
dian when the interests of the minor require such change. If 
made by the judge or clerk it shall be done by endorsing the 
name of the person appointed, and the time thereof on the peti- 
tion in the action. 

Before any judgment can be rendered against a minor he must be 
defended by guardian and the court is authorized to appoint a guar- 
dian for this purpose only after due and legal service of the original 
notice on the infant, in the manner directed in the statute. Judd v. 
Mosely, 30 Iowa, 423. 

Sec. 2568. When over fourteen years old. — The 

appointment may be made on the application of the minor if he 
is of the age of fourteen years and applies at or before the time 
he is required to appear and defend. If he does not so apply or is 
under that age, the appointment may be made on the application 
of any friend of the minor or that of the plaintiff in the action. 

A guardian appointed by the court to appear in a particular case or 
matter on behalf of a minor is called a guardian ad litem. 
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An action on behalf of an infant should be brought in his own name 
by his guardian or next friend, but the defence of the minor must be 
made by guardian, although the action is brought against him in his 
own name. The court will not permit the adverse party in an action 
against a minor to select the guardian ad litem. Subject to this, how- 
ever, the guardian may be appointed either on motion of the plaintiff 
or defendant. Balaton v. Lahee, 8 Iowa, 17, 

If the minor be under the age of fourteen years, or does not make 
application for the appointment of a guardian ad litem, the motion 
may be made by any friend of the minor. 

The appointment of a guardian ad litem can not be legally made 
until after due and legal service of notice upon the minor. 

If the minor defendant is under fourteen years of age, the service 
must be made on him personally, and also on his father or mother or 
guardian, and if there be none of these within the state, then on the 
person within the state having the care and control of such minor 
or with whom he resides, or in whose service he is employed. When 
he is over the age of fourteen years personal service on him alone will 
be sufficient. Code, 2614. 

The court has no jurisdiction to make any order prejudicing the 
rights of a minor, not even to appoint a guardian ad litem, until there 
has been complete legal service of process upon him. Stepens v. Park- 
hurst & Pence, 10 Iowa, 70. 

The court can not enter a default against a minor and where minor 
defendants had no guardian ad litem, to appear and answer for them 
and no answer and defence was made it was held that judgment should 
have been arrested and a new trial ordered. Calender v. Heirs of 
Smith, 5 Iowa, 193. 

No. 168. 
Order Appointing Guardian Ad Litem* 

*#, i Q r fi er Appointing Guardian 
: , Defendant ) M Litem ' f« r Defendant. 



vs. 



And now on this .... day of ,18..., this cause coming 

on for hearing on the motion of , defendant herein, 

who says he is a minor of the age of fifteen years and has no 
regularly appointed guardian of his estate, and prays the court 

to appoint , Esq., his guardian ad litem in this action 

in order that defense may be made thereon in his behalf, and the 
court being fully advised in the premises find that the said defen- 
dant is a minor of the age of fifteen years, that he has been sued 
and duly served with notice in this action, and has no regular 
guardian to make defense for him it is therefore ordered that 

said , Esq., be and is hereby appointed guardian ad 

litem for said defendant in this action, and is hereby authorized 
and directed to appear and make defense for said minor defendant. 
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CHAPTER XXXI. 



DISCHARGE OF GUARDIAN. 

When a minor under guardianship attains his majority his 
guardian should promptly make a final report of the affairs of 
his ward to the court, and turn over all money and property in 
his hands to his late ward, and apply to the court for his discharge 
which may be as follows: 

* Ho. 169. 

Application for Discharge of Guardian. 

In the Matter of the Guabdianlhip ) r „ -o-^k~*« 
of the Estate of \ In Probate > 

To the District Court in and for County, Iowa: 

Your petitioner, , states that on the day of 

, 38. . ., he was duly appointed by this court 

guardian of the estate (or person and estate) of , 

who was then a minor of the age of ...... years and was duly 

qualified and entered upon the duties of his said trust; that the 

said , has reached the age of twenty-one years, on 

the day of , A. D. 18. . He further states 

that he has faithfully and honestly discharged his trust as such 
guardian, and submits herewith to the court his final report of 
his accounts relatiug to said guardianship, and asks the court to 
allow and approve the same and order him discharged from all 
further duties and responsibility as such guardian. 

Dated this day of " , A. D. 18. . 

, Guardian, etc. 

(Add Verification No. 13.) 

This petition must be accompanied by a final report and 
account of the estate of the ward which may be in the follow- 
ing form varied to meet the circumstances of each case: 

No. 170. 
Final Report of Guardian. 

To the District Court of Iowa, in and for County: 

The undersigned , guardian of the person and 

estate (or estate of Elizabeth Freemun, minor,) hereby submits 
this his final report of his said guardianship as follows: 
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Daniel Freeman, guardian, in account with Elizabeth Free- 
man, minor. 

April 1865. To amount of distributive share of estate 

of Jacob Freeman, father of minor. $ 600.00 
Oct. 1, 1865. To share of rents and profits of farm . 150.00 
Jan. 1, 1866. To interest on money loaned 85.00 

Total receipts $ 835.00 

(Continue thus through the account.) 

CONTRA. 

May 1865. By taxes paid on farm as per receipt No. 1 .$ 42.00 
Sept. 1865. By cash to H. & M. for suit of clothes 

receipt No. 2 28.00 

Sept. 1865. By cash paid tuition, etc., Cornell College 

receipt No. 3 30.00 

By cash paid over to Elizabeth as per re- 
ceipt No. 4 • 750.00 

Total disbursments $ 835.00 

(Thus proceed to the end.) 

The State of Iowa, 



of Iowa, ) 
County. ]**' 



I, , guardian of the astate of , minor, 

being duly sworn depose and say that the foregoing report and 
account stated, of the moneys and effects of the said minor 
which came into my hands as her guardain is a full, just and 
true report and account of the same, and the statement of 
moneys expended is also a just and true account of my disburs- 
ments in her behalf during the term of my guardianship. 

Subscribed and sworn to by the said , before me 

this .... day of , 18 . . 

, Clerk, etc. 



' . No. 171. 

Receipt of Ward. 

Received of , who has been the regularly 

appointed guardian of my estate, the sum of dollars in 

cash, being the full amount of money in his hands as the guar- 
dian of my estate, as shown by his final account rendered to 

the district court in and for county, Iowa, and 

approved by said court this . . . day of , 18 . . 

(Signature, of Ward.) 
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If any other property is turned over by the. guardian the 
receipt should include it. 

Notice, as an original notice in an action, of this proceeding 
for discharge, must be served upon all persons interested. 

Ho. 173. 

Discharge of Guardian. 

In the Matter of the Guardianship ) r- p^j^,^ 
oftheEstateof t Jwi> ™^ 

And now on this day of . . , A. D. 18. ., this cause 

coming on for hearing on the application of , to 

be discharged as guardian of the estate of , and find- 
ing that the said , has arrived at the age of 

twenty-one years and consents to said discharge, and that the 
said guardian has made a full and true report of his said guar- 
dianship together with vouchers for all moneys expended by 

him therein and also full receipts from said , 

to said , guardian, for all his money and prop- 
erty of which his said guardian had the custody or control dur- 
ing his said guardianship, after deducting legal and proper 
charges and expenses. It is, therefore, ordered by the court that 
the said report of said guardian, be, and is hereby approved, and 
that said guardian is hereby discharged from all further duties 
as such, and also that he and his sureties and their cond be dis- 
charged from all future liability as to said guardianship. 



CHAPTER XXXII. 



GUARDIANSHIP OF DRUNKARDS. SPENDTHRIFTS AND 
LUNATICS. 

Section 2272. Guardians of: when appointed.— When a 

petition is presented to the circuit court, verified by affidavit, 
that any inhabitant of the county is: 

1. An idiot, lunatic, or person of unsound mind; 

2. An habitual drunkard incapable of managing his affa'rs; 

3. A spendthrift who is squandering his property; and the 
allegations of the petition have been satisfactorily proved upon 
the trial provided for in the following section, such court may 
appoint a guardian of the property of any such person, who 
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shall be the guardian of the minor children of his ward unless 
the court otherwise orders. 

The appointment of a guardian of an insane person is a determina- 
tion of the fact of insanity, and will be presumed to have been made 
under jurisdiction properly acquired according to the laws. Ockendon 
v. Barnes et ux., 43 Iowa, 615. 

While ordinarily, the right of every person to manage and control 
his property is recognized and conceded on all hands, yet to even this 
rule there is at least one exception, which is, where a party is a spend- 
thrift or drunkard, incapable of managing his affairs. For such, a 
guardian may be appointed under our statute. Riddle v. Cutter, 49 
Iowa, 547, 534. 

In a proceding under this section of the code, for the appointment 
of a guardian of the property of a person of alleged unsound mind, 
it was shown that the defendant was very old, very infirm bodily, and 
that his mind had shared in his physical disability. The jury found 
that he was of unsound mind. Held: 

1. That the verdict was sustained by the evidence. 

2. That evidence of a conversation had by a witness with the 
defendant, was competent to show his mental condition, and that he 
felt his inability to manage and protect his property. 

3. That it was not the expression of an opinion for the witness to 
testify, by way of illustrating the imbecility of age, that the defend- 
ant " talked like a child ". 

4. That in cases of this kind, after stating the facts upon which 
their opinion is based, non-experts may be allowed to give an opinion 
as to the soundness or unsoundness of the defendants mind. Smith v. 
Hiokeribottom, 57 Iowa, 733. 

The petition for a guardian for an idiot, lunatic etc., may be 
as follows: 

178. 

In the District Court, in and for ........ County, Iowa: 

James Blum, Plaintiffs 



In Probate. 
Hekry Blum, Defendant. 

Your petitioner states that he is a resident of county, 

Iowa, that he is the brother of ,also a resident of 

said county, that the said is a person of unsound mind, 

(or an habitual drunkard, etc.,) and incapable of managing his 

affairs, that said is the owner of a large amount of 

personal property. {Here state the fach as to his pecuniary situa- 
tion^) (or that he is a spendthrift who is squandering his pro- 
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perty.) Petitioner therefore prays that a guardian of the pro- 
perty of the said .'., reappointed to take charge of and 

preserve and manage the same under the direction of the court. 

Dated this day of , 18... 

• ., Petitioner. 

(Add Verification No. 13.) 

The petition may be presented to the judge who may appoint 
a temporary guadrian — guardian ad litem. 

Sec. 2273. Petition for: trial by jury.— Such petition 
shallset forth as particularly as may be, the facts upon which 
the application is based, and shall be answered as in other ordi- 
nary actions, all the rules of which shall govern so far as 
applicable and not otherwise provided in this chapter. The 
applicant shall be plaintiff and the other party defendant, and 
either party may have a trial by jury. The petition may be 
presented to the judge, who may appoint a temporary guardian. 

Sec. 2274. Provisions made applicable.— The provis- 
ions of this chapter, and all other laws relating to guardians for 
minors, and regulating or prescribing the powers, duties or liabil- 
ities of each and of the court, so far as the same are applicable, 
shall be held to apply to guardians and their wards appointed 
under section two thousand two hundred and seventy-two of this 
chapter. 

Sec. 2275. Power, authority and duty of guardian.— 

Such guardian may sue in his own name, describing himself as 
guardian of the ward for whom he sues; and when his guardian- 
ship shall cease by his death, removal, or otherwise, or by the 
decease of his ward, any suit, action, or proceeding then pending 
shall not abate; but his successor or the person for whom he was 
guardian, or the executor or administrator of such person, as the 
case may require, shall be made party to the suit or other pro- 
ceedings, in like manner as is or may be provided by law for 
making an executor or administrator party to a proceeding of a 
like kind when the plaintiff dies duriug its pendency. 

Sec. 2276. Real estate of may be sold.— Whenever the 
sale of the real estate of such ward is necessary for his support, 
or the support of his family, or the payment of his debts, or will 
be for the interest of the estate or his children, the guardian 
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may sell the same under like proceedings as required by law to 
authorize the sale of real estate by the guardian of a minor. 

Where the estate of an insane person under guardianship is inade- 
quate for the payment of his debts, the statute does not authorize an 
allowance for the support of his family to be made out of that portion 
of his estate which would be subject to execution for the satisfaction 
of his debts. Dutch, Guardian t>. Marvin, Intervenor, 72 Iowa, 663. 

Sec. 2277, Guardian to complete contracts.— The 

guardian of any person contemplated in section two thousand 
two hundred and seventy-two of this chapter, whether appointed 
by a court in this state or elsewhere, may complete the real con- 
tracts of his ward, or any authorized contracts of a guardian 
who has died or been removed, in like manner and by like pro- 
ceedings as the real contract of a decedent may under an order 
of court, be specially performed by his executor or adminis- 
trator. 

In all probate proceedings relating to the guardianship of persons 
of unsound mind, drunkards or spendthrifts, the same forms may be 
used as in the case of minors with the necessary changes as to descrip- 
tion. 

The statute does not expressly direct that the idiot or insane 
person, etc., shall be served with notice of the application con- 
templated in section 2272, bat it does provide that he may make 
defense (Code, Sec, 2273) from which it must be inferred that he 
should have notice of the proceedings. Such notice may be as 
follows: 

Ho. 174. 
Original Notice to Idiot, etc. 
In the District Court, in and for County, Iowa, 



.•, Plaintiffs 

vs. J- In Probate. 

.., Defendant. 



[in. 

t.) 



To • 

You are hereby notified that the above named plaintiff did on 

the day of , 18. ., present to Hon , 

judge of the above named court, a petition alleging that you are 
an idiot (or insane or as the case may be) and praying the court 
to appoint him the legal guardian of your person and estate (or 
estate) that said application will be for hearing and trial at the 
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of said court which will commence on the 

day of 18 . . , you are therefore required to appear and 

make defense thereto on or before noon of the second day of said 
terra. 

.Plaintiff. 

This notice must be served personally on the defendant, as the ori- 
ginal notice in an ordinary action. If the defendant has been judici- 
ally declared to be of unsound mind, or is confined in any state lunatic 
asylum, service may be made upon him and upon his guardian, and if 
he have no guardian, theu upon his wife or the person having the 
care of him, or with whom he lives, or the keeper of the asylum in 
which he is confined. Code, Sec. 2616. 

Ho. 176. 

Appointment of Guardian for Idiot, etc. 

In the Matter op the Guardianship op- ) » p^r^ 
, Idiot, {or Insane or Drunkard.) f ln rro0ate - 

And now on this .... day of ,18.., the application of 

, of county, state of Iowa, for an order 

of guardianship of the person and estate of , 

of said county, alleged to be of unsound mind (or as the case may 
be) coming on for nearing, and the court being fully advised in 
the premises, finds that due and legal notice of this application 
has beeu served upon the said , that his tem- 
porary guardian, , Esq., appeared herein and filed 

an answer and made defense and upon further hearing, the court 
finds that the allegations of the petition are true, that the said 

, is of unsound mind (or drunkard as the case 

may be); that he is possessed of real and personal property within 

county, Iowa, and has no legal guardian thereof. 

It is, therefore, ordered that the said , 

upon filing his bond with approved sureties as provided by law 

in the sum of dollars, and taking and subscribing 

the oath of office, there be granted and issued to the said 

, letters of guardianship in due form on the estate of 

the said .for and during his said disability or until 

otherwise ordered by the court. 

The form of guardian's bond, No. 144, form of oath No. 146, 
and form of letters of guardianship No. 150, may be used in 
this kind of cases with proper changes. 

Sec. 2278. When estate is insolvent.— If the estate of 
such person is insolvent, or will probably be insolvent, the same 
shall be settled by the guardian in like manner, and like pro- 
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ceedings may be had as is or may be required by law for the set- 
tlement of the insolvent estate of a deceased person. 

This section, (2278) is remedial, that is, it points out the mode or 
manner in which the estate of the ward when insolvent, may be set- 
tled. But neither by its express provisions, nor by any necessary 
implication, does it create or confer any rights upon the family of the 
ward, and it does not confer the same right upon the wife and chil- 
dren of an insane ward, as is given to the wife and children of a 
deceased person, by section 2,375 of the Code. Dutch, Guardian v. 
Marvin Intervenor, 72 Iowa, 663. 

Sec. 2279. Custody of: prior right to.— The priority of 
claim to the custody of any insane person, habitual drunkard, or 
spendthrift aforesaid, shall be: 

1. The legally appointed guardian; 

2. The husband or wife; 

3. The parents; 

4. The children. 



CHAPTER XXZIIL 



RULES IN PROBATE. 

Pursuant to the provisions of section 11, of chapter 134, acts 
of the Twenty First General Assembly, the District Judges of 
the State, in convention assembled, in the Supreme Court room 
at the Capital of the State, January 5, 1887, did prescribe uni- 
form rules of practice for the government of the State, to take 
effect and be in force from and after July 4, 1887. The rules 
thus prescribed relating to practice in probate are as follows: 

1. Calendar.— The Clerk shall enter upon the Court Calendar and 
Bar Docket only such cases in Probate as require the action of the 
Court. 

2. Reports Due and Not Filed.— On the first day of each term, 
the Clerk shall report to the presiding Judge all estates wherein an 
inventory or report is due under the statutes or order of Court, and 
which has not been tiled. 

3. Reports.— Each report of an administrator, executor, guardian 
or trustee, shall be self-explanatory, so that the Clerk or Court from a 
persual thereof, will fully understand the matter in hand, without 
verbal or other explanations, or without being compelled to examine 
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or refer to other papers in the case. All accountings must state the 
debit and credit, and show the balances. Guardians and trustees 
accounts must show the amount of interest earned since appointment 
or last report, and how and upon what security the trust fund is 
invested. All reports and accounts must be verified. 

4. Reports of Sale of Real Estate.— Reports of the sale of 
real estate, must be sworn to, and must state the term at which the 
order for the sale was obtained, whether the property was appraised, 
and if so, state the appraised value, whether sold at public or private 
sale, and the terms of sale, whether the additional bond required, has 
been given and approved, and the party or parties making said report 
shall state their opinion as to whether the sale is an advantageous one 
and should be approved, or otherwise. 

5. Application in Writing.— All applications for orders in pro- 
bate must be made in writing, verified and self-explanatory, so that 
the clerk or court from a perusal thereof will fully understand the re- 
lief sought without verbal or other explanations. 

6. Allowances for Widows.— Application for an allowance for 
the widow under section 2375 of the code shall state under oath the 
number of children under fifteen years of age, the amount of property 
already set apart to the widow, the value of her deceased husband's 
estate, the amount of the estate's indebtedness, the value of all pro- 
perty owned by the widow, and what allowance, if any, has heretofore 
been made to the widow. 

7. Notice of Final Report.— Unless notice be waived in writing 
no administrator, executor, guardian or trustee, will be discharged 
from further duty or responsibility, nor upon final settlement until 
notice of the application shall have been given to all persons inter- 
ested, as required in case of an original notice for the commencement 
of a civil action, unless a different notice be prescribed by the Court. 

Time Rules go into Effect.— The foregoing rules adopted by this 
convention shall take effect July 4, 1887. 
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ABOLISHED— 

circuit court is, ch. 134, 1886 13 

estateof dower, is 2440 112 

estates by the courtesy 2440 112 

ACCOUNT- 

against estate, how made 2408 94 

v must be sworn to 2408 94 

executor to account to heirs 2404 93 

when opened after settlement 147 

notice of, hearing on 2408 94 

form of, prescribed 2409 95 

of executor, when rendered 2409 139 

court may, examining executor as to his 2470 141 

penalty for failure to 2482 149 

when decreed denied 2410 97 

trial of, by court or jury 2411 97 

when referred to referee, 2412 97 

claims not yet due 2413 97 

made by executor to heirs aud devisees 2404 93 

executor must, in six months or sooner 2409 139 

executor must make, from time to time 2469 139 

account for all property invoiced 2471 141 

contingent liabilities 2414 97 

after final, executor discharged 2476 148 

term of executor 2469 139 

examination relating to 2470 141 

appraised value in 2471 14L 

presumption of value 2472 142 

profit and loss iu 2473 142 

correction of mistakes in 2474 142 

final report by administrator, ch. 41, 22 G. A 145 

ACTION- 

pending at death, to judgment prescribed 2416 101 

limitation of, for land sold 2401 92 

pending at death, presented by executor. 2416 101 

specific performance of contract for land 2487 151 

executor only necessary, defendant 2488 153 

against heirs, any one may tender for himself — 2486 151 

ADMINISTRATION— 

definition of 45 11 

who entitled to, order 2354 46 

when more than one class 2355 46 

time allowed each class 2356 46 

special, when proper 2357 46 

appeal, to cause no delay 2358 50 

duties and powers of special 2359 50 

special % 2360 50 

must give bond and take oath 2362 52 

14 
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ADMINISTRATION— Continued— 

Section. Page. 

limitation of, time of service 2361 52 

when court cannot appoint 2332 23 

terms of oath of 2363 53 

when to give new bond 2361 53 

letters to issue for 2365 53 

when to give notice of appointment 2366 53 

limitation of, time of 2367 53 

when granted in other states. 2368 59 

manner of getting authority here 2369 60 

ADMINISTRATOR. See Administration- 
do ust give bond 2362 52 

sale ol personal property by 2386 78 

notice of, how given 2389 81 

when to sell perishable property 2386 78 

when to sell real estate 2387 SO 

when application made 2388 80 

all intesested must have notice 2389 81 

divided in parcels, when 2390 85 

when sold in gross 2391 85 

when at private sale 2392 85 

when at public auction 2393 85 

must sell for appraisement 2394 85 

when sold on credit - 2395 85 

when sale prevented 2396 90 

may sue in equity to remove cloud 94 

may sue in forcible entry 94 

when he may sue for rent 94 

cum testamento annexo 11 

de bonis non 12 

de son tort defined 12 

liability of interraeddler 2484 150 

compensation of , 2494 156 

further when allowed 2495 157 

for services to heir 2404 93 

when temporary, appointed 2417 102 

title to chatties relates to death of intestate 00 

when to pay incumbrances 24-J8 107 

suit on bond and failure to pay 2434 109 

removal of, and causes for 2496 157 

petition for removal of 2497 158 

when acts of, are void 2503 102 

ADMINISTRATOR'S DEED. See Deeds— 

form and requisites of 2399 9i 

must be approved by the court 2399 91 

approval recorded and certified 2400 92 

limitation of action for land 2401 92 

ADMINISTRATOR'S SALES. See Sale- 

of personal property 2386 78 

notice of, how given 2389 81 

of perishable property, when 2386 78 

when sales adj udicates right of widow 79 

sale of real estate, when allowed 2387 80 

when sale may be on credit 2395 85 

proceedings to authorize 2388 80 

full statement of claims filed 2388 8^ 
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ADMINISTRATOR'S SALES— Continued— 

Section. Page. 

service of notice on parties interested 2389 81 

manner of making sale 2390 83 

sale in parcel 2391 85 

when at private sale 2392 85 

when at public auction 2393 85 

when may be sold below appraisement 2394 85 

sale on credit on order of court 2395 85 

when sale may be presented 2396 90 

ADMINISTRATOR, DE SON TORT— 

who is 12 

liability of, for debt • 2484 150 

ADMINISTRATOR, TEMPORARY— 

Appointment and duties of 2417 102 

ADMEASUREMENT— 

of widow's share 2441 116 

rights of alien widow 2442 117 

manner of measurement 2443 117 

how application made lor 2444 117 

appointment of referees lor 2445 119 

duties of referees 2446 122 

report and discharge of referees 2447 122 

rights contested, proceeds divided 2448, 2452 122-126 

ADVANCEMENT— 

made to heir, a part of share 2459 133 

this rule does not apply to widow 133-134 

AFFINITY— 

degrees of, how computed. 45 11 

AGGRIEVED— 

person, may review clerk's orders in court 14 

may file motion in court 14 

AGREEMENT— 

how widow's share set off by — 2443 117 

when will controlled by 2452 126 

ALIENS— 

rights of. to hold real estate, ch. 85, laws of 1888. . 134 

widow of , share in estate 2442 117 

ALLOWANCE— 

to widow of exempt property 2371 64 

for support of widow and children 2375 70 

may be reversed by the court 2377 72 

to be paid as a preferred claim 70 

form of petition for, to widow and children 71 

order of, to same 71 

to widow and children when made 2419 103 

to posthumous child regulated 2335 24 

ANSWER— 

of guardian ad litem 189 

ANNUAL ACCOUNT— 

when made and what to include 2469 139 
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APPEAL— 

from appointment of special administrator ,no stay 2358 50 

APPOINTMENT— 

of executors, guardians, etc 2312 12 

authority of district court and clerk 12-14 

of appraisers of personal property 2374 67 

of guardians 2242 2244 108-169 

of guardians ad litem 183 

of temporary administrator 2417 102 

APPLICATION— 

to pay off incumbrances 108 

to court for orderto pay claims 2428 107 

when for temporary administrator 2417 102 

for widow's share 2444 117 

for further allowance to executor 2495 157 

to open settlement of accounts 2475 146 

APPRAISEMENT— 

required of personal property of decedent 2873 67 

of real property before sale . . 2390 85 

cannot be sold for less than, except 2394 85 

all inventored property must be ^373 67 

report of 68 

only presumptive evidence of value 2413 142 

of property of ward by guardian 2248 178 

APPRAISERS— 

of inventoried property appointed 2373 67 

three to be appointed 2373 67 

to be notified by clerk 2374 67 

to have copy of inventory 2374 67 

to appraise property and report 68 

may appraise in several counties 2378 73 

duties of, in regard thereto 2479 73 

form of notice to 67 

oath of 68 

report of 68 

APPROVAL— 

of executor's bond 2321 17 

of executor's deed 87 

of guardian's deed 2263 191 

form of record entry of clerk's act 18 

deed of executor approved of by the court 2399 91 

must be entered of record 2400 92 

sale presumed regular 92 

APPRAISED VALUE— 

land must not be sold for less 2394 85 

of assets to be accounted for by executor 2471 141 

appratoment presumptive evidence 2472 142 

ASSETS— 

exempt property is not \ 2371 64 

to be inventoried and filed 2370 62 

proceedings to discover 2379 73 

interest of mortgagee is 2383 77 

of mortgage, part of estate 2383 77 

penalty for concealing 2380 73 

court may discover 2879 73 
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Section. Page. 
ATTORNEY- 

of county, when to proceed against alien .... 135 

ATTESTATION- 

of will by two competent witnesses 2326 20 

AUCTION— 

when property sold at, by executor 2393 85 

•bame as to sales by guardian 2264 192 

AUTHORITY- 

of executor limited .. 2483 150 

BASTARDS. See Illegitimate Children— 

BOOK OF DEPOSIT- 

clerk of district court must keep book 41, laws of 1888 146 

county treasurer must keep 146 

BOND 

meaning of term 45 10 

BONDS— 

must be filed in office of clerk 2321 17 

executor and administrator m ust give 2362 52 

when exempt from 2406 93 

official of guardian required 2246 169 

guardian's in sale of land 2261 191 

filing and approval of 2321 17 

form of approval 18 

indorsed and filed by clerk 2321 34 

filed to sustain will 2284 77 

filed and approved by clerk 2321 34 

proceedings on, in summary way 2435 109 

record of kept by clerk 2493 156 

given on sale or mortgage of minor's land 2261 191 

BURIAL^- 

payment of expenses of 2418 102 

BUSINESS— 

continued by executor, when 2407 94 

CANCELLATION— 

of will by testator 2330 20 

form of, by testator in writing 23-23 

must be witnessed 23 

CAUSES— 

transferred to district court 2317 17 

CERTIFICATE— 

by clerk on will, of probate 2342 32 

form of 31 

of approval of executors deed indorsed thereon. . 2400 92 

admissible in evidence, when 2342 32 

CHILDREN— 

allowance for maintainance of 2419 103 

parents, natural guardians of 2241 168 

advancement to, part of esta te 2459 133 

estate of parent decends to, in equal shares 2453 131 

in case of death of, heirs of inherit 2454 131 
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CITATION— 

to produce will in court '. 28 

to executor for removal 2499 159 

CLAIMS- 

manner of making, against estate 2408 94 

against estate when filed 2421 104 

how entitled 2409 • 95 

must be sworn to 2403 94 

notice of hearing on given 2408 94 

in form of petition 96 

approval of, by administrator 2410 97 

when denied 2410 97 

form in which to be made 2409 95 

denial of, by executor 2411 97 

referee on matters of account 2412 97 

whennotdue 2413 97 

when compounded 2382 77 

contingent claims 2414 97 

how clams proven 2415 98 

counter claims may be proved 2415 98 

pending in court may be proved up 2416 101 

held by executor, how disposed of 2417 102 

payment of preferred 2418 102 

next support of family 2419 103 

other claims in order provided 2420 103 

limitation upon 2421 104 

of claims not yet due 2425 107 

order of payment in classes 2426 107 

CLERK— 

meaning of term , 45 11 

CLERK OF DISTRICT COURT— 

may perform acts in vacation 14 

subject to approval by court 15-17 

to notify appraisers 2374 67 

must certify probate of will 2342 32 

must record and certify will 2343 32 

furnish copy to executor 2344 32 

issue letters to executors 2365 53 

not issue letters after five years 2367 53 

to notify appraisers 2374 67 

to furnish copy of order of reference 120 

must keep additional records 2490 154 

must make Complete record," when 2492 156 

must keep " bond record" 2493 156 

must keep *' book of deposit" 146 

when to issue citation 2499 159 

CODICIL— 

is included in the term " will" 45 10 

COMPLETE RECORD— 

clerk to make full record 32 

record required, when 2492 156 

COMPLAINT— 

when executor refuses to obey order of court 2435 109 
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COMMITTED- 

wben executor may be 2502 161 

CLASSES— 

of persons entitled to administer 2354 46 

may be united in different classes 2355 46 

COMPENSATION— 

of executors allowed 2494 156 

further allowances 2405 157 

for services of executor to heirs 2404 93 

COMPOUNDING— 

when may be done by executor 2382 77 

CONCLUSIVE— 

when probate of will is 46 

CONSANGUINITY— 

degrees of, how computed 45 11 

CONTEMPT OF COURT— 

refusing to appear when required 2379, 2380 73 

COURT, See District Court— 

district court has jurisdiction 12 

always open in probate matters 2313 16 

CORRECTED— 

when mistakes may be 2474 142 

notice of proceeding to 145 

COUNTER-CL A IM— 

may be proved before referees 2415 98 

COSTS- 

awarded to party where sale of real estate 2262 191 

when executor liable for personally 2477 148 

when apportioned between heirs and devisees. . . 2485 151 

CONFIRMATION— 

of report of referees on sale of land 2448 122 

CONTEST- 

of wills, mode of 2340 25 

when by jury trial 2340 25 

who may compel production of will 28 

effect of proof of will 32 

COPY— 

of will to executor, by clerk 2344 32 

of inventory to appraisers 2374 67 

of foreign will filed here 2351, 5353 42 

of foreign letters of administration filed 2369 60 

CONSENT- 

of widow to will affecting her share 2452 126 

CONTRACTS— 

of minor, when binding 2238 165 

of decedent specifically enforced 2487 151 

of idiot, lunatic, etc., completed — 2277 197 
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CONTINGENT LIABILITIES— 

must be presented and proved 2414 07 

by foreign executor, valid, cb. 162, laws of 1880 44 

by executor, must be approved by the court 2399 91 

approved of, entered of record 2400 92 

CONVEYANCES- 

by foreign executor, valid, ch. 102, laws of 1880 44 

by executor, must be approved by the court 2399 91 

approval of, entered of record 2400 92 

CORPORATION— 

limitation as devisee 1101 20 

COUNTY— 

when jurisdiction in more than one 2318 17 

of probate of will, general 2319 17 

COUNTY ATTORNEY— 

to proceed against alien 135 

CREDIT— 

when estate may be sold on 2395 85 

CREDITOR— 

must file claims against estate 2408 84 

when appointed administrator 2354 36 

how claims made 2409 95 

CUSTODIAN— 

having of will must file with clerk 2338 25 

penalty for refusal 2339 25 

when notice given to produce 26 

may be deposited with clerk 2331 23 

CUSTODY— 

parents entitled to children 2241 168 

COURTESY— 

estate of, abolished 2440 112 

DEATH— 

proof of, when filed 2338 25 

of either parent, survivor guardian 2242 168 

DEBTS. See Claims— 

due estate, collected and paid out 2385 78 

property sold to pay 2386 78 

preferred, when paid 2418 102 

DELIVER— 

executor on removal must 161 

deliver to successor 2501 160 

penalty for failure 2502 161 

DEED— 

what the word includes 45 10 

when administrator to make 2399 91 

effect of as to title of land 2399 91 

must be approved by the court 2400 92 

when it takes effect 2399 91 

by guardian of ward's land 2263 191 

court must approve 2263 191 
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DEFAULT- 

of guardian punished 2255 184 

DEMANDS— 

against estate, when filed 2408 04 

not yet due, regulated 2413 97 

order of payment of 2420 103 

due estate, collected 2385 78 

not yet due, rebated 2425 107 

DENIAL- 

of claim, without pleading 2410 07 

DEFENSE- 

of infant by guardian. . . . : 2566 197 

no judgment against minor until after 2566 197 

DEFINITION- 

ofterms 45 0-11 

DEPOSIT— 

of will by testator, with clerk 2331 23 

DESCENT— 

of real property of intestate 2436-2452 111, 126 

estate of intestate descends in equal shares to 

children 2453 181 

of estate of deceased patentees, ch. 334, 1878 132 

when cast on grandchildren 2554 131 

when to wife and parents 2455 132 

when to surviving parent 2456 132 

when to heirs of parents. ' 2457 13J 

when to wile and her heirs 2458 133 

from deceased patentees of estate 134 

aliens and foreign corporations cannot take by 134-137 

DISCHARGE- 

of executor or guardian only after notice 148 

of executor after final settlement 2476 148 

DISTRICT COURT- 

of probate matters, jurisdiction 2312, 2320 13- 17 

provisions of chapter 134, laws of 1886 17 

always open for probate business 2313 16 

powers of clerk of 2313 16-17 

review of clerk's doings '. 16-17 

jurisdiction extends throughout the State 2319 17 

custodian must bring will into 2338 25 

to hear proof of wHl before jury 2340 25 

to appoint guardian ad litem for minors . . 30 

may direct continuance of business 2407 94 

approve of conveyance of executor 2399 9i 

may submit case to jury — 2411 97 

may refer to referees 2412 97 

may compel discovery 2379 73 

may commit for refusal to disclose 2380 13 

may remove executor 2496 157 

powers of guardiauship 2^45 169 

may require supplimental security 2247 115 
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DISCOVERY— 

of concealed assets 2379 73 

court may enforce orders for 2380 73 

DISTRIBUTION— 

of personal property by executor. 2436 11 1 

of legacies as fast as practicable 2437 112 

of property in kind 2438 112 

when, allowance to family 2437 112 

to widow, of real estate 2440 112 

homestead to widow 2441 116 

rights of non-resident widow 2442 117 

proceedings to set off widows share 2449-51 123 

when, of property in kind 116 

DISTRIBUTIVE SHARES- 

to be paid as fast as practicable 2437-2439 112 

widows, not affected by will 2452 126 

DEVISEES- 

nieaning of word 2336 24 

heirs of, inherit from 2337 24 

DIVISION- 

of personal property with widow 2371 64 

when property may be divided in kind '. 2438 1 12 

partial division when made 2439 112 

DIVIDENDS— 

court may strike off 2427 107 

DOWER- 

estate of , abolished 2440 112 

wife's share not affected by will, when 2452 126 

when not barred by judgment against husband 112 

DRUNKARDS. See Lunatic— 

when guardian for, appointed 2272 202 

guardianship of 2272 202 

trial of issue 2273 204 

application of statute 2274 204 

authority aud duty of guardian of 2275 204 

sale of real property of 2276 204 

guardian may compile contract 2277 205 

ELECTION— 

when widow may make, under will 2452 126 

ENGLISH LANGUAGE- 

what it includes . 45 10 

ENCUMBRANCES- 

executors may pay, with leave of court 2428 107 

EQUITY JURISDICTION- 

district court has .... 13 

EQUITABLE RELIEF— 

may be granted iu certain cases 2421 104 

when granted. ... 104 
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EQUITABLE INTEREST— 

widow's share reaches to 2440 112 

ESTATES OF DECEDENTS— 

district court has jurisdiction of 2312-2313 12- 10 

proof of claims against 2408 94 

when claims agaiust paid 2385-2386 78 

district court controls 12-18 

testator may prescribe settlement 2406 93 

ESTATES— 

by courtesy, abolished 2440 112 

of dower, abolished 2440 112 

of decedents, claims against 2408 94 

form of making claim against 2409 95 

. judgment agaiust, how satisfied 3092 100 

execution against 3095 100 

suits pending against, proceeding in 2416 101 

of deceased patentees of laud, ch. 33, laws, 1878 102 

ESCHEAT— 

uninherited property will 2460 137 

duty of clerk in case of 2461 137 

notice of, by administrator 2462 137 

payable to school fund . . .' 2463 137 

payable to any. one entitled 3464 138 

EVIDENCE— 

certificate of probate makes will legal 2342 32 

of claims against estate 2408 94 

appraisment is only presumptive 2472 112 

when transcript of will is 2342 32 

EXAMINATION— 

of person having wrongful possession of 

property 2379,2380 73 

proceedings in 74-70 

of executor, relating to accounts 2470 , 141 

EXECUTOR. See Administrator— 

what the term includes 45 10-12 

appointed by Ihe court 2332 23 

a married woman may be 2345 37 

a minor under 18, a vacancy 2346 37 

refusing to accept makes vacancy 2347 37 

how vacancy filled 2348 37 

substituti on not to cause delay ...... 2349 38 

when not appointed by will 2354 40 

must give bond 2362 52 

must take and subscribe oath 2363 52 

when to give new bonds 2304 52 

letter to be issued to, by clerk 2305 52 

must give notice of appointment 2306 52 

when appointed in other state 2369 6o 

when he may compound debts 2382 77 

shall include mortage in assets 2383 77 

when to pay debts from money collected 2385 7s 

to sell personal property of esiate 2386 78 

when he may sell real estate 2387 80 

when application made for 2388 80 
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EXECUTOLl— CoNTiNVED- 
may inaintaiu action of forcible entry 04 

must give notice to interested persons 2380 81 

judgments against, how satisfied 3002 loo 

when sold iu parcels 2300 85 

may be au» hoi ized to continue business 2407 04 

when sold iu gross 2301 85 

when sale may be private 2302 85 

when must be public 2303 85 

must sell for appraisment 2304 85 

may be sold on credit, when 2305 85 

how sale prevented 2306 00 

liability of property 2307 91 

when property passes by devises 2308 01 

conveyances approved by court 2300 01 

possession of property by 2402 93 

proceeds of, applied by 2403 93 

accounts of and compensation 2404 93 

one may receive and receipt for money 2478 140 

when notice on, served by publication 2470 140 

in what paper notice published 2380 140 

effect of service by publication 2481 140 

penalty for failing to account 2482 140 

authority of, when principal executor 2483 150 

when a proper party 2488 153 

when required to perform contract of decedent. . 2487 151 

when two or more considered as one 2480 153 

may sue in his own name. 153 

when the proper plaintiff 153,154 

must furnish list of heirs 2401 154 

amount of compensation of 2404 156 

when may be removed 2406 157 

petition for removal where filed . . 2407 158 

who authorized to petiti on 158 

petition sworn toand state grounds 2408 158 

citation to issue to 2400 159 

service of notice in another county 2500 160 

deliver over property on removal 2501 160 

penalty for failure to obey orders 2502 161 

when he may resign his office 161 

when he may be committed to jail 2502 161 

when acts of void 2503 162 

powers foreign, defined, chapter 103, laws of 1886 163 

releases, etc., legalized, same 164 

party defendant in action 2488 153 

when several considered as one person 2480 153 

EXEMPTED PROPERTY— 

listed to the widow 2371 64 

life insurance from debts 2372 65 

EX PARTE- 

accounting not conclusive 147 

EXECUTION — 

will not be stayed for non-age 3006 10 ) 

for costs against executor 2477 148 

of wills, mode of 2322 8 

of verbal wills 2324 19 

when awarded against executor 3005 100 
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EXPENSES— 

of funeral when paid 2418 102 

EXPERT— 

when a witness who is not, admissable 31 

FAILURE— 

to account, penalty for 2482 149 

FINAL ACCOUNT— 

when and how made 2469 139 

rule requires notice of 148 

duty under ch. 41, laws of 1888 145' 

FULL RECORD— 

when made, of probate of will 32 

made of executor's sale of land , 2400 92 

FOREIGN ADMINISTRATOR— 

when appointed in this state. 2368 59 

how appointed 2369 60 

FOREIGN EXECUTOR- 

conveyances made by, legalized, ch. 162, 18 G. A. ... 44 

when empowered to sell lauds 2352 43 

form of petition for appointment 44- 45 

powers of, by ch. 103, laws of 1886 163 

FOREIGN GUARDIAN-r 

when appointed in this state 2266 195 

manner of appointment 2267 l\)b 

when bond dispensed with 2268 195 

power as to property 2269 196 

must hie official copy of bond, letters, etc 2270 196 

personal property delivered to \ 2271 n*o 

of non-resident idiot, etc 2266 195 

must quality as domestic 2267 195 

when court approves security 2268 195 

must comply with Iowa law 2269 196 

must file copy of official bond 2270 196 

bond and receipts recorded 2271 196 

EMANCIPATE - 

parent may, minor child .... 168 

FINAL SETTLEMENT— 

of executor, when contested 2475 146 

FOREIGN WILLS— 

how admitted to probate in Iowa 2351 42 

law as to domestic wills apply to 2352 43 

not to be executed until admitted to probate 2353 44 

order of probate of, form 45 

FUNERAL— 

expenses of, when paid 2418 102 

GENDER— 

masculine, includes females 45 9 
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GRANDCHILDREN— 

inherit through deceased parent 2454 131 

GUARDIANS— 

parents are natural, of children 2241 168 

when one parent dead survivor is 2242 1G8 

when court must appoint 2243 169 

when miuor may choose. . * 2244 169 

power of court over property of minor 2245 169 

must take oath and give bond 2246 169 

may be required to give new bonds 2247 175 

must file appraised inventory of property 2248 178 

have same power as parents 2249 178 

must prosecute and defend for ward 2250 178 

failure to obey court, breach of bond 2251 179 

when new, appointed 2252 181 

for non-resiaent, appointed 2253 182 

penalty for failure to appear 2355 184 

must appear in court and account 2254 182 

con peih*ation allowed to 2256 185 

may sell property of ward 2257 185 

proceeding for sale of land 2258, 2264 180 

validity of sale after five years 2265 192 

when none, court to appoint 2405 93 

must file inventory of property of ward 2248 178 

powers of same as parents 2149 178 

duties of, defiued 2250 17s 

of lunatic, idiot, etc., appointed 2272 202 

must give bond on sale of wards' land 2261 191 

compensation of bow regulated 2256 185 

for non-resident minor 2253 182 

must render account, when 2254 182 

penalty for default 2255 184 

. duty in support of ward 183 

compensation of 2256 185 

when to make final report 20«» 

must give notice before discharge 202 

of idiots, etc. ; appointment of 2272 202 

hearing on petition for 2273 204 

authority of such guardian 2275 204 

must sue for ward 2565 196 

must defend for ward 2566 397 

must invoice ward's property 2248 178 

GUARDIAN AD LITEM— 

appointment of for heirs on proof of will 30 

when the court should appoint 2242 168 

GUARDIAN AND WARD— 

relation of, same as parent and child 2249 178 

surviving parent is guardian of child 2242 168 

of, when parents both dead 2457 132 

when guardian may complete contract 2277 205 

settlement of insolvent estate of 2278 206 

right of custody of 2279 207 

HEIRS— 

actions against, costs in 2485 151 

list of, furnished by executor 2491 154 
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HEARING- 

of matters requiring notice, at time and place 

appointed by judge 2313 16 

HIGHWAY AND ROAD— 

include bridges, county road, etc 45 

HOMESTEAD— 

widow's share to include 2441 116 

how set off 2443 117 

IDIOT— 

when guardian for, appointed 2272 197 

INDENTURE— 

defined; does not imply a seal 45 10 

ILLEGITIMATE CHILDREN— 

inherit from mother 2465 138 

mother inherits from : 2405 138 

when from father 2466 138 

when he from them 2467 138 

mother inherits from them 2465 138 

mother inherits from, before father 2468 138 

INSANE PERSON— 

how term construed 45 9 

INTERMEDDLER— 

an administrator, de son tort 2484 150 

liability of 2484 150 

INTEREST - 

disqualifies administrator 2417 102 

ISSUE- 

upon probate of will tried by jury, when 2340 25 

word includes lineal descendants 45 9 

INVENTORY— 

administrator must make and file 2370 62 

so must executor — 2370 62 

to be filed by special administrator 2359 60 

property inventoried must be appraised 2&73 67 

supplemental, when filed 2376 62- 64 

remedy, to compel making of 2379, 2381 73- 76 

when made by guardian 2248 178 

JAIL— 

suspected person committed to 2380 73 

JOINT AUTHORITY— 

how construed 45 9 

JUDGMENT- 

against executor, how satisfied 3092 100 

notice of proceeding 3093 100 

service and return 3094 100 

execution awarded on 3095 100 

when released by executor, ch. 103, laws of 1886 163 

release must be of record 3 lGi 

against executors bond, on motion 2435 10 
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JUSTIFICATION— 

of sureties to bond, form of 48-39 

JUDGE— 

not to act when a party or relation 2317 17 

hearing by, out of term 2313 16 

notice of such hearing 2314 10 

* when the judge may act in vacation 74 

JURISDICTION— 

in probate matters 2312 12 

vested in district court 13 

provisions of ch. 134, laws of 1386 13-14 

powers of clerk 14 

review of orders of clerk 14 

court always open 2314 16 

district court, throughout state 2319 17 

JURY— 

trial of will contest by 2340 25 

effect of verdict of 25 

claims against an estate may be tried by 2411 97 

KIN, NEXT OF— 

right to be administrator 2354 46 

LAND- tK ft 

term includes equitable estates 45 v 

LANGUAGE— 

what is included in English 45 10 

LAST SICKNESS- • 

expenses of a preferred claim 2418 102 

when paid uy executors 2418 102 

LETTERS OP ADMINISTRATION—, 

when to be issued by clerk 2365 53 

LETTERS TESTAMENTARY- 

when to be issued by clerk *. 2365 53 

LETTERS OF GUARDIANSHIP- 

issued by court 2242-2246 168 

LEGATEES— OQ 

who are — < •;•• *>» 

meaning of word 2o36 24 

death of before testator, heirs of, inherit 2337 24 

order of payment to 2420 103 

specific payments to 2429 109 

how paid in money 2430 109 

when not trustees 2350 42 

LEGACIES- 

where paid 2429 109 

when paid in money 2430 100 

when paid off without security • • 2431 1< 9 

in what order paid off 2432 1<'9 

when paid ratably 2433 109 

executor failing to pay, liable /.435 1' 

remedy is summary by the court 243o 109 
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LEGAL TITLE— 

when holder of may be examined as to bona Jides 

of purchase 2381 76 

LEGISLATURE— 

may enlarge or abridge right of dower, when 112 

LIEN— 

suits pending reduced to judgment, but no lien. . 1416 101 

LIFE ESTATE— 

of widow as dower abolished 2440 112 

LIFE IFSURANCE— 

not aubject to decedent's debts 2372 65 

not exempt from survivor's debts 65 

when liable for debt? 65 

when cannot be disposed of by will 65 

does not constitute assets of an estate 65 

LIMITATION- 

of action to set aside executor's sale of land 2401 92 

of appointment of administrator 2367 53 

of allowance of claims of fourth class 2421 104 

not necessary to plead limitation 109 

payment to person entitled 2464 138 

of action to defeat guardian's sale . . 2265 192 

LIST OF HEIRS— 

furnished by executor 2491 192 

LUNATIC— 

when guardian for, appointed 2272 202 

petition for appointment 2273 204 

provisions as to guard ians, etc., apply to 2274 204 

authority of guardian over 2275 204 

sale of real estate of 2276 204 

guardian to complete contracts of ♦ 2277 205 

when estate of, insolvent 2278 206 

priority of right of custody of 2279 207 

MARRIED WOMAN— 

may act as executor 2345 37 

may make a will 2322 18 

MARINERS— 

may make verbal will of personal property 2325 20 

MEASUREMENT— 

of widow 's share, application for 2444 117 

notice to be given 2445 119 

referees may employ surveyor 2446 122 

report of referees required by court 2447 122 

confirmation of report 2448 122 

when rights contested, orders by court 2450 123 

when sale ordered 2451 123 

MEDICAL AND FUNERAL EXPENSES— 

when to be paid off 2418 102 

15 
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MINORS— 

if under eighteen years, as executor, a vacancy. . . 2346 37 

when minor heirs have no guardian 2405 03 

when may chose their own guardian 2244 169 

parents, natural guardian 2241 168 

misrepresentation as to age 2239 167 

contracts by, effect of 2238 165 

effect of payment to 2240 167 

when he may disaffirm contract 2338 165 

when he cannot disaffirm 2239 167 

parents may emancipate 168 

may chose guardian 2244 169 

MINORITY- 

period of, in males twenty-one years 2237 164 

period of, in females eighteen years 2237 164 

terminated by marriage - 2237 364 

MISTAKE— 

in settlement, when corrected 2474 142 

mode of procedure to correct 142 

MONEY- 

is property 45 10 

from escheated property, paid over 2464 138 

received paid on debts 2385 78 

MONTH— 

means calendar month 45 10 

MOTHER— 

when not an heir of deceased child 132 

inherits from illegitimate child 2465 133 

illegitimate child inherits from 2466 138 

MORTGAGE— 

assets of, part of estate 1383 77 

NATURAL GUARDIANS— 

parents are, of children 2241 168 

NEW GUARDIAN— 

minors to be delivered to 2252 181 

NEW BOND- 

required of executor or administrator 2364 27 

NEXT FRIEND— 

may sue for minor 2565 196 

NOTICE— 

affecting executor, how served 2479 149 

service of , by sheriff 27 

form of, to produce will 27 

form of probate of will 27 

to be given by clerk — 2341 29 

publication of, how provided 29 

form of proof of 30 

judge to fix, when he fixes hearing 2314 16 

form of, to appraisers 67 

of discharge of executor, rule 7 148 
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NOTICE— Continued— 

in action against executor 101 

to executors, of appointment 2344 32 

form of notice 36 

to executor in revival of judgment 3093 100 

in action against executors and heirs, form of 101 

affecting executors, how served 2479 149 

how served when no newspaper in county 2480 149 

how served on executor in another county 2500 100 

NON-AGE— 

not cause for stay of execution 3096 150 

NON-RESIDENCE— 

does not disqualify an administrator 37 

he must qualify as a resident 61 

minors, guardians for — 2253 

NON-CUPATIVE WILLS— 

when valid 2324 19 

must be witnessed 2324 19 

when made by soldier or sailor 2325 20 

NUMBER— 

singular includes plural 45 9 

OATH— 

includes affirmation 45 40 

of executor and administrator, form 84 

OPEN- 

court is always, for probate business 2313 16 

OCCUPANCY— 

of homestead by survivor 113 115 

ORDERS- 

of payment of claims in respective classes 2426 107 

when will silent 2432 109 

PATENTEES— 

heirs of, vested with rights of, chapter 33, laws 1878 162 

PARENTS- 

are natural guardians of children 2241 168 

equally entitled to care of them 2241 168 

cannot make oral gift of children . . 170 

death of either, survivor is guardian 2242 168 

PAROL EVIDENCE— 

not admissible to supply defect in will 19 

PARTITION- 

of widow's share of real estate 2446 122 

PARTIES— 

who necessary inaction for speciGc performance. 2487 151 
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PAYMENT— 

of order of 2430 103 

of third class claims .... 2423 107 

of fourth classclaims ,, 2423 107 

no claims paid before previous class 2424 107 

of medical and funeral expenses 2418 102 

of claims not due, how paid 2425 107 

limitation of, on fourth class claims 2421 104 

of claims of third class 2422 107 

order of payments 2426 107 

when fourth class paid 2423 107 

payments made in class order 2324 107 

incumbrances 2428 107 

dividends, when court to make 2427 107 

PENALTY— 

for failure by executor to account 2482 149 

for failure to obey order of court 2502 161 

on guardian for failure to obey orders 2251 179 

on guardian for failure to deliver 2252 181 

lor default in appearance in court 2255 183 

PET1TION- 

to reverse allowance to widow 2377 72 

creditor's claim in form of 2409 95-96 

for removal of executor 2497 158 

in action to rea'ih equitable assets 2381 76 

in claim of creditor, verilied 2408 96 

to revive judgment, contents of 3092 100 

to correct mistake in settlement ... , 142 

for removal of executor, where filed 2497 158 

PERSONS— 

includes corporations 45 10 

PERSONAL PROPERTY— 

includes money, chosen in action, etc 45 10 

exempt, set apait to widow 2371 64 

of wife, does not vest in husband 64 

sale of, by executor, or administrator 2386 78 

PERISHABLE PROPERTY— 

wheu sold by executor 2386 78 

POSTHUMOUS CHILDREN— 

may inherit in opposition to will 2334 2-4 

to be taken ratably from heirs, etc 2335 24 

POSSESSION— 

when executor takes, of land 2402 93 

when he may apply profits of 2403 93 

POSTPONEMENT— 

of hearing proof of will after reading 2340 25 

of proceedings for sale of land of ward 2259 190 

PRESUMPTION— 

appointment of special administrator correct 46 

in favor of will after probate — 44 

in favor of regularity of foreign executor 59 

as to value of appraised property 2472 142 
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PREFERRED CLAIMS— 

when to be paid 2418, 2419 102-103 

PROBATE SALE— 

when executor may sell property at. 2392 85 

must sell for appraisement * . . . 2394 85 

PROBATE OF WILLS— 

day for proving fixed — 2340 25 

record or, is not conclusive 44 

notice to be given 2341 29 

form of notice 29 

when issue triable by a jury 2340 25 

proceedings for 30-31 

clerk to certify probate 2341 29 

order granting, cannot be set aside , ... 44 

PROBATE RECORDS— 

to be kept by clerk 2490 154 

what they must show 2490 154 

wiJl to^e entered therein 2343 32 

when complete, made 2492 156 

of bonds entered 2993 156 

PROCESS— 

when revoked by the court. . » . * 2320 V\ 

PROSECUTION— 

of pending suits by executor 2416 101 

PROCEEDS— 

of slat*\ how applied 2403 93 

PROPERTY— 

construction of term ; . 45 10 

inventory of decedent's w 2370 02 

in another county, appraised 2378 72 

appraisement of 2373 67 

sale of personal, by executor 2386 78 

of real estate, when 2387 80 

application to court . 2388 86 

notice of ■. . / . . * 2389 81 

in parcels and appraisements 2390 85 

when sold in whole 2391 85 

when by private sale 2392 85 

in another county by same appraisers 2378 72 

delivered over by executor to proper person 2501 161 

PROFIT— 

executor shall make no profit from property 2473 142 

PROOF— 

of death, how made * * 25 

form of affidavit of death. ; 25 

production of will 26 

of will, manner of . . * 28 

PUBLIC SALE— 

of property at auction .2393 8o 

by referee's notice, same as sheriff's 12G 

guardian's sale must be at 2264 192 
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PUBLICATION- 

of probate of will by clerk 2341 29 

mode of proving 29-30 

when no newspaper in county, mode of A 2480 lay 

effect of service by 2481 149 

of sale of minor's land 2259 . 190 

QUALIFICATION— 

of executor 2345, 2347 37 

of administrator 2354 40 

REAL E8TATE- 

special admistrator cannot sell 2359, 2361 49 

when sold to pay debts of estate 2387 80 

form of petition for sale of 81 

decree for sale 83 

must be appraised 2390 85 

term includes all lights in 45 9 

when administrator may sell 2387 80 

proceedings of sale 2388,* 2401 80 

when executor may take possession of 2402 93 

application of rents of executor 2403 93 

must account to heirs and devisees 2404 93 

when to pay taxes on 2405 93 

contracts to convey, enforced 2487 151 

when executor may sell as assets 2387 80 

conveyances of, approved by court 2399 91 

approval recorded 2400 92 

action to recover limited 2401 92 

REAL PROPERTY— 

includes all interests in lands 45 9 

sale of as assets by administrator 2387, 2395 80 

when sale of prevented 2396 90 

conveyance of approval by court 2399 91 

approval recorded 2400 92 

limitation of action to recover 2401 92 

RECEIPTS— 

by one executor how given 2478 149 

for money paid, returned with account by execu- 
tor, etc 140- 141 

RELINQUISHMENT— 

of escheats 2460 137 

RECORD— 

of acts of clerk, when valid and final 

entry of probate of will, form of 28 

when will must be made of 2343 32 

appointment of special administrator 47 

of probate matters generally 2490 154 

executor to furnish list of heirs 2491 154 

when clerk must make complete 2492 156 

clerk keep bond record 2493 156 

also " book account of deposit " 146 

RECOGNITION— 

of illegitimate children by father 2466 138 

of mutual, effect of 2467 138 
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REFERENCE— 

when ordered in matters of account 2412 97 

when new reference ordered 2448 122 

of question of sale of minor's land 2260 190 

REFEREE^ — 

may be appointed in matters of account 2412 97 

proof of claims [referee's] before 2415 98 

when decision oi court 2415 98 

appointment of, to set off widow's share 2442 117 

mode of setting off 2443 117 

application for setting off 2444 117 

notice of appointment to 1445 119 

duties of, in premises 2446 122 

report and discharge 2447 122 

when sale will be ordered 2451 123 

who may contest widow's share 2450 123 

when ordered to sell estate 2451 123 

must give bond for discharge of duty 125 

notice of sale must be given 126 

by whom sworn 121 

must report in time ordered .' — 121 

duties of, in measuring dower 2446 122 

report of, and discharge 2447 122 

conformation of report, or new reference 2448 122 

when report conclusive 2449 123 

widow's right may be contested 2450 123 

REMOVAL- 

of executor, proceedings for 2496, 2503 157 

upon what cause for 2496 157 

petition for, to be sworn to »497, 2498 158 

notice to non-resident executor of county 2500 160 

citation to issue , 2499 159 

order of court upon 2501 160 

refusal to obey order, a contempt 2502 161 

authority of executor ceases upon 2503 162 

RENTS— 

executor may collect, when 2402 93 

how applied by executor 2403 93 

REPEAL— 

of statute does not revive prior one 45 9 

REPORT— 

of appraisement of inventory 68 

of appraisement of real estate. ... 84 

of referee on claims against estate 2415 98 

final of executor. § 1, ch. 41, laws 1888 145 

failure to make final report 2482 149 

RESIGNATION— 

of executor or administrator, when 165 

REVIEW— 

of allowance to widow, allowed 2377 72 
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of will in whole or in part, how 2329 22 

when by bin h of child 22 

when by cancellation 2380 22 

of letters of executor or administrator, effect 2503 162 

of process, by the court 2320 n 

ROMAN NUMERALS— 

part of English language 45 10 

RULES ON PROBATE— 

adopted by judges 207- 208 

SALE, EXECUTOR'S- 

of personal property 2386 78 

of real property, when allowed 2387 80 

petition for to state and render full account 2288 80 

must be prior appraisement of real 2390 85 

when laud, by executor 2887 80 

notice to all persons interested 2389 81 

appraisement of land prior to 2890 ^5 

sold in parcels 2390 85 

when sold in gross 2391 85 

may be at private, when , 2392 85 

when public 2393 85 

must sell for appraisement 2394 t5 

when sold on credit 2395 *5 

prevented by giving bond 2396 90 

bond does not release property 2397 91 

conveyance approved by the court 2389 91 

approval entered of record 2400 92 

limitation of action to recover 2401 92 

can make no profit from 2473 142 

real goes to heirs, personal to executor 78 

only after full statement bv executor 2388 80 

all persons interested notified 2389 81 

when sold in parcels , 2390 85 

when sold as a whole 2391 85 

SALE, GUARDIAN'S- 

when court may authorize 2257 185 

must file petition asking authority 2258 186 

publication of notice of 2259 190 

postponement of, when 2259 190 

court may order reference 2260 190 

bond given before sale 226) 191 

when prevailing parties entitled to costs 2262 191 

how deeds made and approved 2263 191 

regulation and sale 2264 192 

validity of, after five years 2265 192 

when made on partial credit 194 

must be approved court 195 

SATISFACTTON- 

of judgment against decedent. 3092 100 

SEAL— 

requisites of, when required 45 10 
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SECURITY— 

when given to repay legacies 2420 109 

SCHEDULES— 

of inventory, "A" 65 

of inventory,rB" 66 

of appraisment, *'C M 69 

of appraisment, "D" 69 

SERVICE OF NOTICES— 

of proof of probate of will . * 30 

in cases of revivor of judgments 3094 100 

on executor in another county t 2500 160 

aft' ecti ng executor, how served «... * 2479 149 

when no newspaper in countv 2480 149 

effect of such service 2481 149 

SESSION OF COURT— 

claims must be proved in 2S13 16 

matters requiring notice heard in 2313 16 

SETTLEMENT— 

testator may prescribe manner 2406 93 

mistake in, corrected. 2474 142 

who may contest with executor. 2475 146 

SEVERAL— 

executors, when considered as one 2489 153 

when to give separate receipts 2478 149 

SHARE— 

of husband or wife in decedent's property 2436 111 

when paid over in money 2437 112 

when distributed in kind 2438 1 J2 

partial distribution, when made 2539 1 12 

of widower or widow 2440 112 

not subject to payment of debts of husband 112 

when to include homestead 2541 116 

of alien widow... 2442 117 

howsetoff to her 2443 117 

application to court for .... 2444 117 

appointment of referees to set off 2446 122 

report of referees 2447 122 

notice of time of appointment 2445 1 19 

of widow, cannot be affected by will . . . * 2452 126 

when sale ordered » 2451 123 

sale confirmed by the court 2248 122 

SHERIFF— 

term includes persons discharging duties of 45 10 

SICKNESS— 

when expenses of last, to be paid. 2418 102 

SINGULAR NUMBER- 

ioj ports the plural, when 45 & 

SOLDIERS— 

may make verbal wills, when 2325 20 
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SPECIAL ADMINISTRATOR— 

when appointed 2257 

must return inventory 2359 50 

letters to. form of 49 

cannot allow claims 2360 50 

duties of 50 

when powers cease 2361 5o 

may be discharged when 50 

form of order of discharge 51 

SPENDTHRIFT. See Lunatic— 

SPECIFIC PERFORMANCE^ 

of contract to convey, enforced 2487 151 

executor the only necessary defendant 2488 153 

STATE- 

what included in the word 45 10 

SUBSEQUENT PROPERTY— 

may be devised, when 2323 19 

SUBSCRIBING WITNESS— 

must be two, to a will 2326 20 

must be same to cancellation 23 

SUBSTITUTION— 

of new administrators to cause no delay 2349 38 

SUCCESSOR— 

to executor, as party defendant 2410 101 

to executor, powers of 37 

SUITS PENDING- 

executor substituted in 2416 101 

SUMMONS— 

lor discovery of assets 2379 73 

form of order 74 

SUMMARY PROCEEDINGS- 

agaiust executor for failure to pay 2435 109-1 10 

SUPPLEMENTAL INVENTORY— 

to be tiled by executor, when 2376 70 

in same manner as original 2376 70 

SURVEYOR- 

when may be employed by referees 2446 122 

SURETIES- 

form of justification of, on bond 48 

liability on bond of executor 2435 1^9 

on bond of guardian, when not liable 169- 170 

SURVIVOR- 

parent is natural guardian 2242 168 

SUSPENSION- 

authority ceases when letters are revoked 2503 162 
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TAXES— 

when executor or administrator to pay 2405 93 

TEMPORARY ADMINISTRATOR- 

when appointed, duties of 2417 102 

TENDER— 

may be made by one of several defendants 2486 151 

TESTATOR- 

who may be 2322 18 

married woman competent 2345 37 

may prescribe manner of administration 2406 93 

may nominate executor 2332 23 

form of proof of death of 25 

may in will exempt executor from giving bond . . 2406 93 

TECHNICAL WORDS— 

how construed 45 9 

TIME— 

rule for computing 45 10 

for each class to administer 2356 46 

TITLE— 

of administrator relates to death of testator 6D 

TOWN— 

includes cities as well as villages 45 10 

TRANSCRIPT— 

of will, when evidence 2342 32 

TREASURER— 

of county must keep "book of deposit" 146 

TRIAL— 

by jury of probate of will 2340 25 

TRUSTEE— 

must give bond same as executor 2350 42 

is merely a substitute for executor , 42 

UNDERTAKING- 

meaning of term 45 10 

VACANCY— 

when minor appointed executor 2346 37 

when occuring in office of executor 2347 37 

when filled by administrator ,2348 37 

VACATION— 

of acts of clerk done in 17-37 

process may be, by the court 2320 17 

powers of clerk in probate, in section 13, chapter 

134 of act 1886 13 



286 GENERAL INDEX. 



Section. Page. 

VERIFICATION- * 

of claims against estate » 2408 04 

form in which to be made out 2409 95 

form of petition on claim 90 

of petition lor removal of executor 2497 158 

of motion lor review of clerk ordered 14 

lorm of, to motion J5 

of petition for removal of executor iss 

VERBAL WILLS— 

who may make, and subject of devise 2324, 2325 19 • 20 

must be witnessed by two witnesses 2324 19 

VOUCIIEUS— 

when executor examined as to 2470 14 1 

executor must take, for money paid 140 

mist return with account , 140 

WARRANT OF APPRAISEMENT— 

of \k ison«il property « 2374 67 

when isbued by clerk 2374 67 

WARD— 

appointment of guardian for 2341-2245 1CS 

WIDOW— 

exempt property set apart to 2371 04 

order -of allowance to 72 

will not inherit from deceased devisee 2337 24 

may be reversed on application 2377 72 

allowance to her and children 2315 70 

share of pel sonal estate 2436 l u 

when she id bole devisee, need not elect 128 

share paid over to * 2437 1 1 2 

share of real estate 2440 1 1 2 

homestead included 2441 no 

rights of alien 2442 1 17 

how set off — 2443 1 17 

when application made 2444 117 

notice to be given 2445 1 19 

duty of referees 2446 122 

report of referees 2447 '122 

confirmation of report 2448 122 

right of, contested 2450 123 

share of, not affected by will 2452 120 

when not bound by the will i;;o 

preference in administrator 2354 40 

declination of, form of 52 

exempt property belongs to her 2371 (54 

a lowance made for support 2375 70 

interest in real estate not liable for debts 91 

WIDOWER- 

declinauon to administer 52 

is entitled to same share as widow 2440 112 

WIFE- 

when heir of deceased husband 2455 132 

when she d>es W'lhout issue 132 

when her heirs inherit 2458 133 
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WILLS— 

what the term includes 45 10 

who competent to execute 2322 18 

when subsequent property passes by 2323 19 

of personal property by oral will 2324 id 

when soldier may make oral will 23^5 2o 

when mariner may make oral will 2325 20 

when must be in writing 2326 20 

witnesses to, cannot take under 2327 22 

verbal wills 2324 19 

revocation of, how made 2329 22 

executor appointed by court 2332 23 

deposited with clerk 2331 23 

posthumous children inherit 2334 24 

retention of will by clerk 2333 23 

allowance to children, mode of 2335 24 

•* devisee " includes ** legatee " 2336 24 

custodian must deliver to clerk 2338 25 

penalty for failure to do so 2339 25 

day fixed for proof of, jury trial allowed 2340 25 

notice of, by cl^rk 2341 29 

to be recorded when proved 2242 32 

admissible in evidence, when * 2342 32 

when delivered to executor 2344 32 

foreign, when probated 23o2 43 

when carried into effect 2353 44 

forms of 21 

form No. 7 21 

who may be witnesses 2327 22 

form of will No. 7 21 

production of, by custodian, form 20 

form of petition for 20 

proof of certified, and is evidence 2342 1,2 

must be recorded 2343 32 

executor to have copy of 2344 32 

probate of, establishes execution 32 

when sustained by bund for debts 2384 77 

when may exclude dower 129 

how sustained when it prejudices creditors 2384 77 

WITNESSES— 

to will, number of 2326 20 

competency of, to will 2327 22 

to verbal will, when required 2324 19 

can take no benefit by will 2327 22 

but may inherit * 2328 22 

revocation of will, must have 23 

WORDS AND PHRASES- 

construction of...: 45 9 

WRITTEN- 

includes printing, engraving, etc 45 11 

WRITING— 

when last will must be in 2326 20 
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ACCEPTANCE- No ' Page ' 

of widow of provisions of will 130 122 

ACCOUNT— 

form of executor's 99 90 

notice of 100 96 

of administrator, first 123 140 

annual, of guardian 157 184 

ACKNOWLEDGMENT— 

certificate of, to deed of executor 93 88 

ADMINISTRATOR— 

appointment of, will annexed 25 35 

application for. , 24 35 

for special. 36 47 

appointment of special 37 47 

oath of special 40 49 

bond of 51 56 

petition for appointment by next kin % 56 58 

petition lor, in case of death of former 30 39 

order appointing de bonis non 31 39 

application lor discharge of special 43 51 

order discharging 44 51 

appointment of general 49 54 

application of credit for 48 54 

bond of 50 55 

letters to general 53 57 

application fof special 36 47 

appointment of special 37 47 

bond of special 38 48 

oath of special 40 49 

letters of special 41 49 

discharge of special 44 51 

bond of general 50 55 

application of creditor for letters 48 54 

removalof 139 100 

resignation of 140 161 

AFFIDAVIT— 

verifying petition or motipn 13 27 

of death of decedent 9 25 

of sureties on bond 39 48 

of publication of notice 18 30 

of appraisers of personal assets 68 68 

ALLOWANCE— 

petition for, to widow and children 71 71 

order of, by court 72 71 

petition for review of order 73 72 

application for further 135 157 

ANSWER— 

of guardian ad litem 162 189 



240 INDEX OF FORMS. 

No. Page. 
ANNUAL ACCOUNT- 

form of guardian's , 157 184 

APPLICATION. See Petition— 

for administration, will annexed 24 35 

for production of will 12 26 

for letters on death of former administrator 30 39 

lor letters by widow 45 52 

for discharge of Hpecial 43 51 

for letters by next of kin 47 53 

to sell personal property 80 78 

notice of sale of personal property 82 80 

to sell personal property by executor 80 79 

to sell real estate 83 81 

for temporary letters ", 106 102 

for order to pay incumbrance 107* 108 

for admeasurement ot widow's share Ill 118 

to open settlement of accounts 129 147 

for further allowance to family 135 157 

for letters of guardianship of estate 142 170 

of widow for guardianship of property of children. 147 173 

O' minor over 14 years ol age 148 174 

for new security of guardian 151 175 

for letters of guardianship 142 170 

of minor over 14, for guardian .... 148 174 

lui new security by guardian 161 175 

APPRAISEMENT— 

form of notice 66 67 

must be under oath 68 

form of oath 68 68 

report of 69 68 

form of report : 69 68,69 

appointment of appraisers 66 67 

report of, on real estate 89 84 

APPRAISERS— 

form of notice to.... 66 67 

appointment of real estate 87 83 

oathof 88 84 

report of , on land 89 84 

APPOINTMENT— 

of administrator, will annexed ...'....' 25 35 

de bonis non 31 39 

of special administrator 87 47 

of guardian a r l litem on proof of will 19 30 

of general administrator 49 54 

of foreign administrator .59 60 

of guardian ad litem 88 .82 

of appraisers of personal estate 66 67 

of real estate 86 83 

of father or mother, guardian of minor 143 171 

of guardian ad litem ; 161 188 

of same in sale of land 168 199 

APPROVAL— 

of acts of clerk in vacation 4 18 

of executor's bond 3 18 

certificate of administrator's deed 94 89 
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APPROVAL— CONTINUED— 

record of , 95 89 

of bond to prevent sale 98 91 

of guardian's bond 145 172 

of executor's deed 16 89 

of guardian's deed 157 194 

ATTESTATION— 

of will 5 21 

another form with will, No. 7 7 22 

BOND— 

executors, form of 22 33 

of special administrator 38 48 

of executor 60 65 

of administrator 51 56 

affidavit of sureties to 39 48 

for payment of claims against estate 79 77 

to prevent sale of property 97 90 

approval of, by the court 98 91 

of referees on distribution 119 125 

of guardian of minor 144 171 

special of guardian 164 189 

CANCELLATION- 

of will, form of 8 23 

CERTIFICATE— 

of probate of will 20 81 

of acknowledgment of administrator's deed 93 88 

of approval of deed 94 89 

CITATION— 

to bring will into court 15 28 

to executor for misconduct 138 159 

to guardian 153 177 

CONFIRMATION— 

of report of referees, as to dower 116 122 

CONSENT— 

of widow to provisions of will 122 130 

CREDITOR'S CLAIM— 

form of petition on 99 96 

original notice of 100 96 

COMPLAINT— 

against executor, for refusing to obey orders 141 162 

against guardian for same 155 iso 

DECLINATION— 

of executor named in will 28 88 

order accepting 29 38 

of widow and heirs to administer 46 52 

DEATH— 

proof of, testator 9 25 

16 
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DEED— 

of administrator.... 92 87 

certiticate of acknowledgement to . . 93 88 

approval of, by the court 94 89 

record of approval of 95 89 

of guardian 165 195 

DISTRIBUTION— 

petition for order 109 115 

order ef 110 115 

DISCHARGE— 

of special administrator 44 51 

of general administrator 130 149 

EXECUTOR— 

general letters of 26 36 

oath of 23 34 

notice of appointment of 27 36 

bond of 22 33 

declination of 28 38 

order accepting declination 29 38 

discharge of 130 149 

removal of 139 160 

resignation of 140 161 

report by, of no heirs 134 156 

FOREIGN ADMINISTRATION— 

form of application for letters 58 60 

order appointing applicant 59 00 

letters to applicant 60 61 

FOREIGN WILLS— 

petition for probate of 34 44 

order for probate of 35 45 

GUARDIAN— 

letters appointing 150 175 

removal of , order for 154 178 

application of appointment 142 170 

appointment of parent 143 171 

bond of guardian 144 171 

approval of bond of ... 145 172 

oath of guardian 146 172 

application of widow for letters 147 173 

application of minor over fourteen 148 174 

appl ication of order granting same 1 19 174 

general letters of guardianship lv r >0 175 

amplication for new security 15! 175 

order for new security 151K 1T6 

petition for removal of 152 170 

citation to guardian 153 177 

order of removal 154 178 

complaint of refusal to obey order of court 155 ISO 

petition in action on bond 156 181 

annual account of 157 184 

petition to sell land of ward 158 187 

notice to ward of petition 160 187 

order of sale 163 199 

special bond for sale 164 191 
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GU ARDI AN —Continued— 

guardian's deed 165 193 

acknowledgement of deed 166 194 

approval of sale and deed t 167 194 

petition for discharge of guardian 169 200 

discharge of guardian 170 200 

receiptof ward 171 201 

petition for guardian of idiot . 173 203 

order appointing guardian 175 206 

GUARDIAN AD LITEM— 

form of appointment of 85 82 

form of proof of will 19 30 

HEIRS— 

list of, by executor 132 155 

INVENTORY— 

of estate filed by executor 64 65 

of exempt property to widow 65 66 

petition for return of 61 62 

order directing return of 62 63 

notice to return 63 63 

of personal assets 64 65 

of property given to widow 64 66 

JUSTIFICATION— 

of sureties on bond ■. 39 48 

LETTERS OF GUARDIANSHIP— 

form of, general 150 175 

LETTERS TESTAMENTARY 26 36 

notice of appointment 27 36 

LETTERS OF ADMINISTRATION— 

debmis non 32 40 

with will annexed 33 41 

of special administration 41 49 

of general administration 53 57 

order for, to next of kin 57 59 

letters to foreign administrator 60 61 

LETTERS OF GUARDIANSHIP— 150 175 

MEASUREMENT— 

of widow's share, application for Ill 118 

notice of application 112 119 

MOTION- 

for review of acts of clerk ... 1 14 

affidavit to 2 15 

NOTICE- 

to produce will in court 14 27 

of probate of will 17 29 

proof of notice 18 30 

of appointment of executor. 27 36 

order for publication of appointment 54 58 
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NOTICE— Continued— 

of appointment of administrator 55 58 

to appraisers of personal property 66 67 

of sale of personal property of estate 82 80 

of petition to sell land 84 82 

of sale of real estate 90 86 

of creditor's claim 100 06 

original, in actiou to subject lands 105 101 

to return inventory 63 03 

of measurement of doors 112 119 

OATH OF APPRAISORS— 

to inventory 68 68 

OATH OF EXECUTOR, Etc.— 23 34 

special administrator 40 49 

of general administrator 52 56 

of appraisers of inventory 68 6$ 

OATH OF GUARDIAN— 

form of 146 172 

OATH OF REFEREE— 

on claim of creditor 102 98 

for measurement of dower 114 121 

ORDERS OF COURT— 

for time for proof of will 16 28 

of bond in probate — 3 18 

of appointment of guardian ad litem 19 30 

for letters to next of kin 57 59 

for return of inventory 62 G3 

appointing foreigti administrator 59 60 

allowance to fatuity for support T2 71 

as to concealed assets 75 74 

of commitment for contempt 77 75 

for appearance of person concealing assets 75 74 

for sale of personal property of estate 81 79 

for sale of land by executor 86 83 

of reference of claim against estate 101 98 

to pay off incumbrance ' . . 108 108 

to executor to give notice of his appointment 54 58 

accepting declination of executor 29 .38 

of approval of sale and deed 86 89 

of reference 118 l?0 

of sale of land on distribution 118 124 

of removal of executor lc9 160 

of examination of executor 127 144 

for letters of guardianship 149 174 

removal of guardian 154 178 

for new security by guardian. 15lj£ 176 

for guardian's sale 163 189 

OREGINWL NOTI-JE-' 

in action for equitable assets 105 101 

in case of claim of creditor 100 96 
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PETITION- ' N °- P8ge - 

for production of will < 12 26 

for administration on death of executor 30 39 

for probate of foreign will 34 44 

for administration by next of kin 56 58 

for administration by next of kin 47 53 

for administration by creditor 48 54 

for administration by foreign administrator 58 60 

for inventory to be filled 61 62 

for allowance for support of family 71 71 

for review of allowance 73 72 

for examination a3 to concealed property. 74 74 

of creditors' claim 99 96 

to subject subject to lien 104 100 

for order of distribution 109 ' 115 

for an accounting as executor 125 143 

in action for speciQc performance 131 152 

for examination of executor 136 158 

petition to correct mistake 12s 144 

in action guardian's bond 149 174 

to sell real estate by guardian 151 175 

in action of bond of guardian 156 181 

PEOBATE OF WILL— 

record of time lor making 16 28 

notice of time 17 29 

proof of publishing notice 18 30 

record entry of 21 33 

of foreign will 35 45 

PROOF OF SERVICE— 

of notice of probate by publication 18 30 

RECORD— 

of time of probate of will 16 28 

appointment of guardian ad litem 19 30 

entry of probate 21 33 

order of probate of will 35 45 

discharge of special administrator 44 51 

appointment of administrator 49 54 

order f -,r inventory 62 03 

of allowance to widow 72 71 

order for examination 75 74 

order for commitment 77 75 

order for sale of personal property 81 79 

appointing guardian ad litem 85 82 

order for sale of land 86 83 

ord r of approval of sale 95 89 

order of reference 101 98 

of order of sale of real estate : 118 124 

for appearance cf executor for examination 127 144 

of discharge of administrator 120 149 

of removal of executor 139 160 

of appointment of parent guardian 143 171 

of appointment of guardian chosen by ward 149 174 

of order for new security by guardian 15lJ^ 176 

of removal of guardian 154 178 
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REFEREES— 

form of order of reference 101 98 

oath of 102 98 

report of 103 09 

oath of in measurement of dower 114 121 

report of on widow's share 115 121 

report that land not divisible 117 123 

REFERENCE— 

form of order of 113 120 

REMOVAL— 

petition for, of executor •. 126 158 

of executor etc., order of 139 100 

REPORT— 

of appraisers on inventory 69 68 

on general assets, schedule *'C" 70 (59 

on property given to widow, schedule 4, D" 70 G9 

appraisement of real estate 89 84 

of executor's sale of land 91 80 

of referees on claim 103 99 

by executors of "no heirs" 134 150 

RESIGNATION— 

of executor, etc 140 161 

REVIEW— 

of acts of clerk by court 1 14 

form of motion for 1 14 

SALE— 

application for, of personal property 80 79 

order for 81 79 

notice of, by administrator 82 80 

application for, or real property 83 81 

notice of application 84 S2 

order of, real estate to pay debts 86 83 

order of sale on distribution , . . 118 124 

notice of guardian of petition for 160 187 

petition of guardian to sell land 186 ir>8 

special bond for 164 191 

SETTLEMENT— 

application to open 128 147 

SERVICE OF NOTICE— 

on appraisers 67 68 

SEVERAL— 

when service on one binds all 153 

SPECIAL ADMINISTRATOR— 

application for appointment 36 47 

appointment of 37 47 

bond of 38 48 

affidavit of suerties * 39 48 
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special administrator-continued— 

oath of 40 4tt 

letters of 41 4f 

petition for discharge of 43 51 

receipt of general adminislrator 42 51 

order of discharge of 44 51 

VERIFICATION— 

of petilioi for proof of will. 11 20 

of petition for production of will 13 27 

of motion for review !!!!.." 2 15 

of sureties to bond ........ ... 39 48 

of account 124 141 

of list of heirs by executor 133 155 

of petition to remove executor. 137 151) 

of petition for removal of guardian 152 176 

WARRANT— 

of arrest for contempt 76 75 

of commitment to jail 78 76 

WIDOW- 

application for dower Ill 118 

notice of measurement 112 119 

WILL— 

form of 5 21 

another form 7 21 

of cancellation of 8 23 

form of authentication 6 21 

production of, by custodian 10 26 

petition for production of 12 26 

notice to produce in court 14 26 

citation to bring into court 15 28 

record of hearing proof of 16 28 

notice of probate of 17 29 

proof of publication of probate 18 30 

certificate of probate of 20 31 

record entry of probate of 21 33 

to cut oft widow's share 120 129 



